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ADVERSE  ACTIONS 

John  E.  Coleman,  Jr.  v. 

Department  of  Transportation, 

Federal  Aviation 

Administration 

NY075281F0482COMP  and 

NY04328410510 

April  8,  1985 

In  April  1983,  the  Board 
reversed  the  initial  decision 
which  had  sustained  appellant’s 
removal  for  absence  without 
leave  and  strike  participation, 
and  in  May  of  that  year 
appellant  was  returned  to  duty 
and  required  to  recertify  for  his 
job.  When  he  failed 
recertification,  he  was  notified 
that  further  training  was  being 
terminated,  and  that  he  would 
be  offered  another  position. 
Subsequently,  appellant  filed  a 
petition  for  enforcement.  He 
alleged  agency  non-compliance 
with  the  Board’s  order  in  that  he 
was  not  given  additional 
training  beyond  that  normally 
provided. 

The  Board  granted  appellant’s 
petition  for  review  of  the 
regional  office  addendum 
decision  which  dismissed  the 
enforcement  petition. 

Additionally,  the  agency 
removed  appellant— after  he 
refused  a downgrade  and 
transfer— for  unsatisfactory 
training  progress.  The  regional 
office  found  this  action 
unsustainable  on  procedural 
grounds  and  ordered  its 
cancellation.  The  Board  also 
granted  the  agency’s  petition  to 
review  that  decision. 


After  reviewing  appellant  and 
agency  arguments  as  to  whether 
appellant  had  been  returned  to 
his  previous  status  and  whether 
he  had  been  given  enough  time 
to  train  for  recertification,  the 
Board  said  that  in  order  to 
return  appellant  to  his  previous 
status,  the  agency  must  not  only 
reinstate  him  to  his  previous 
position  at  the  same  grade  and 
pay,  but  also  afford  him  a 
longer,  more  reasonable 
opportunity  to  attain  his  prior 
performance  level  and  to  develop 
new  skills  which  may  have 
become  necessary  during  the 
intervening  wrongful  separation. 
The  Board  noted  that  in  Kerr  v. 
National  Endowment  for  the 
Arts , 726  F.2d  730  (Fed.  Cir, 
1984),  the  court  analogized  the 
Board’s  remedial  powers  to 
those  of  the  National  Labor 
Relations  Board  which  require 
that  such  restoration  efforts  be 
unequivocal  and  made  in  good 
faith.  The  Board  said  that  it  did 
not  believe  that  those 
requirements  were  fulfilled  here. 

Accordingly,  it  vacated  the 
addendum  decision  and  granted 
appellant’s  petition  for 
enforcement.  The  agency  was 
ordered  to  comply  fully  with  the 
Board's  opinion  and  order  which 
mandated  appellant’s 
reinstatement  in  the  position  he 
held  before  his  improper 
dismissal.  In  order  to  restore,  as 
nearly  as  possible,  the 
appellant’s  employment 
situation  to  that  which  would 
have  obtained  but  for  the  illegal 
termination,  the  agency  was 
further  ordered  to  afford 
appellant  a longer,  more 
reasonable  period  of  remedial 


training.  This  training  must  be 
sufficient  to  provide  him  with  an 
adequate  opportunity  to  be 
recertified  as  a full  performance 
air  traffic  controller  at  the 
journeyman  level.  The  Board 
further  found  that  the  agency’s 
removal  action  against  appellant 
was  not  sustainable  in  light  of 
its  decision  in  appellant’s 
compliance  appeal.  The  regional 
office  initial  decision  in  that 
connection  was  vacated  and  the 
agency  ordered  to  cancel  the 
removal  action. 

Leonard  Desrochers  v.  U.S. 

Postal  Service 
BN075284 10041  ADD 
April  1,  1985 

Although  appellant  prevailed 
at  the  regional  level,  the 
presiding  official  denied  his 
motion  for  attorney  fees,  finding 
that  he  had  failed  to  show  that 
an  award  was  warranted  in  the 
interest  of  justice.  See  generally 
Allen  v.  U.S.  Postal  Service,  2 
MSPB  582,  592-3  (1980).  In  his 
petition  for  review,  which  the 
Board  granted,  appellant 
contended  that  the  agency’s 
action  clearly  was  without  merit 
because  the  agency  knew  or 
should  have  known  that  it  would 
not  prevail  on  the  merits. 

The  agency  had  removed 
appellant  based  on  charges  that 
he  breached  an  agreement 
requiring  him  to  take  part  in  a 
Program  for  Alcoholic  Recovery 
(PAR)  for  24  months.  The 
presiding  official  in  the  Board’s 
regional  office  found  that 
appellant’s  absences  from  the 
program  had  been  excused  and 
reversed  the  removal. 
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The  Board  discussed  Allen, 
supra,  at  593,  where  it  set  out 
five  broad  categories  under 
which  attorney  fees  may  be 
warranted  in  the  interest  of 
justice,  the  fifth  category  being 
that  the  agency  “knew  or  should 
have  known  that  it  would  not 
prevail  on  the  merits  when  it 
brought  the  proceeding.”  The 
appellant  must  show  that  the 
agency,  by  making  a reasonable 
inquiry,  should  have  determined 
that  its  action  was  without 
merit,  but  nevertheless 
persisted.  O'Donnell  v. 
Department  of  the  Interior , 2 
MSPB,  604,  608  (1980). 

The  agency’s  response 
contended  that  it  “deemed  it 
necessary  to  test  the  legitimacy 
of  the  appellant’s  absences  at 
the  (Board)  hearing”  because  the 
evidence  which  appellant 
presented  in  response  to  the 
action  merely  demonstrated  that 
some,  but  not  all,  of  appellant’s 
absences  were  excused.  The 
Board  found  this  contention 
unpersuasive.  It  said  the  agency 
clearly  had  a duty  to  make 
further  inquiries.  Also,  it  was 
clear,  it  said,  that  appellant’s 
contentions  that  he  had  been 
excused  were  readily  verifiable. 
Therefore,  it  found  that  the 
agency  should  have  known  it 
would  not  prevail  on  the  merits 
and  that  an  award  of  attorney 
fees  was  warranted  in  the 
interest  of  justice. 

The  Board  reversed  the 
addendum  decision  denying 
attorney  fees,  and  ordered  the 
agency  to  remit  a total  of  $2,316 
to  appellant’s  attorney. 

Anthony  J.  Franco  v.  U.S. 

Postal  Service 
SF07528410813 
April  23,  1985 

The  agency  demoted  appellant 
from  Level  16  supervisor  to 
Level  5 distribution  clerk  based 
on  the  single  charge  of  rude  and 


discourteous  behavior  toward 
postal  managers.  In  arriving  at 
its  decision,  the  agency 
considered  two  elements  of 
appellant’s  past  record, 
specifically,  two  letters  of 
warning  for  abusive  language. 
The  presiding  official  found  that 
the  agency  had  proven  the 
charge  by  a preponderance  of 
the  evidence,  that  the  action 
promoted  the  efficiency  of  the 
service,  and  that  the  penalty 
was  reasonable.  He  also  found 
that  appellant  did  not  establish 
his  claim  of  reprisal  and  rejected 
appellant’s  numerous  allegations 
of  procedural  error  during  the 
hearing. 

In  petitioning  for  review, 
appellant  raised  objections  to 
both  the  agency  actions  and  the 
presiding  official’s  conduct  of 
the  hearing  and  made  multiple 
challenges  to  the  presiding 
official’s  factual  determinations. 
The  Board  said  that  appellant's 
mere  disagreement  with  the 
presiding  official’s  conclusions 
did  not  provide  a basis  for  its 
review.  Nor  did  it  find  any 
reason  to  disturb  the  presiding 
official’s  findings  concerning 
appellant’s  failure  to  show 
procedural  error  or  otherwise 
find  sufficient  evidence  to 
support  the  alleged 
predisposition  and  prejudice  of 
the  deciding  official. 

Appellant  also  alleged  that  the 
presiding  official  erred  when  he 
did  not  find  that  the  conduct 
which  was  the  basis  for  the 
demotion  was  privileged.  The 
presiding  official  found  that 
appellant  had  twice  called  his 
supervisors  “a  bunch  of  clowns” 
in  a meeting  where  he  was  given 
a warning  letter  for  using 
abusive  language.  Appellant 
argued  that  the  meeting  was 
essentially  a disciplinary 
proceeding,  and  that  an 
employee  in  such  a situation  can 
say  whatever  he  desires,  since 
his  conduct  in  responding  to 
charges  is  privileged.  In  so 


arguing,  appellant  relied  on 
Farris  v.  U.S.  Postal  Service,  13 
MSPB  200  (1983).  There,  the 
Board  stated  that  employees 
may  generally  not  be  discharged 
for  rude  and  impertinent  conduct 
in  the  course  of  presenting 
grievances,  noting  that  these 
protections  do  not  extend  to 
gross  insubordination  or  threats 
of  physical  harm. 

The  Board  found  appellant’s 
reliance  on  Farris  to  be 
misplaced.  In  that  case,  the 
Board  addressed  appellant’s 
assertion  that  his  conduct  in  a 
grievance  session  was  a 
protected  activity  under  the 
National  Labor  Relations  Act, 
(NLRA)  Section  7 as  amended, 

29  U.S.C.  § 157.  That  section 
grants  certain  rights  to 
“employees,”  and  the  definition 
of  “employee”  specifically 
excludes  “any  individual 
employed  as  a supervisor.”  29 
U.S.C.  § 152(3).  Therefore,  by 
virtue  of  his  supervisory  status, 
appellant  lacked  standing  to 
assert  that  his  conduct  was 
privileged  under  the  NLRA. 

The  Board  agreed  with 
appellant’s  contention  that  the 
penalty  was  too  severe.  In 
making  its  decision,  it  noted 
appellant’s  15  years  of  more 
than  satisfactory  service,  his 
promotion  through  the  ranks 
and  his  eight  years  service  as  a 
manager.  It  said  that,  although 
his  rude  and  discourteous 
conduct  could  not  be  condoned, 
there  was  neither  the  threat  of 
violence  nor  a calculated 
attempt  to  undermine 
management  authority. 

Accordingly,  the  Board  found 
that  appellant’s  conduct  did  not 
warrant  demotion.  It  changed 
the  penalty  to  a 60-day 
suspension,  and  ordered 
appellant  restored  to  his 
supervisory  position. 
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Diane  H.  Lacey  v. 

Environmental  Protection 

Agency 

DC07528410573 
April  23,  1985 

The  presiding  official 
sustained  the  agency  action 
which  changed  appellant  from  a 
GS-6,  Environmental  Protection 
Assistant  to  GS-5,  Pesticide 
Product  Clerk,  and  the  Board 
granted  appellant’s  subsequent 
petition  for  review. 

The  decisive  issue  here  was 
whether  the  Board’s  decision  in 
Gende  u.  Department  of  Justice, 
MSPB  Docket  No. 
CH07528410223  (October  22, 
1984)  was  controlling.  In  Gende, 
the  Board  held  that  Chapter  43 
was  the  exclusive  procedure  for 
performance-based  actions 
effected  after  October  1,  1981. 
However,  actions  based  on  both 
performance  and  nonper- 
formance factors  fall  under 
Chapter  75,  pursuant  to  5 C.F.R. 
§ 752.401(a)(2)  (1983).  The  Board 
said  that  although  the  presiding 
official  apparently  viewed  this 
case  as  such  an  action,  the 
agency’s  decision  and  action 
were  based  solely  on 
performance  factors. 
Consequently,  its  decision  in 
Gende  was  controlling. 

Accordingly,  the  Board 
vacated  the  initial  decision  and 
remanded  the  case  for  further 
adjudication  consistent  with  this 
opinion  and  the  one  in  Gende. 

Arthur  Martinez  v.  Department 

of  the  Air  Force 

DA07528410591 
April  30,  1985 

Appellant  was  removed  based 
on  the  agency’s  determination 
that  he  was  physically 
disqualified  due  to  a persistent 
liver  disfunction.  The  duties  of 
his  position  involved  handling 
chemicals  known  to  cause  liver 
damage. 


The  presiding  official 
sustained  the  removal,  finding 
that  appellant  suffered  from  a 
liver  disfunction,  and  that  the 
occupational  health  policy 
required  that  an  employee 
suffering  from  such  a condition 
not  be  exposed  to  any 
occupational  situation  which 
could  cause  further  damage. 

The  Board  granted  appellant’s 
petition  for  review.  It  noted  that 
in  the  opinion  of  appellant’s 
doctor  the  condition  was  neither 
caused  nor  aggravated  by 
appellant’s  exposure  to  the  toxic 
elements  in  his  work 
environment.  Another  physician 
found  no  condition  which  would 
interfere  with  or  be  affected  by 
his  employment.  Under  the 
circumstances  of  this  case,  the 
Board  found  that  the  agency 
failed  to  establish  by 
preponderant  evidence  that 
appellant’s  condition  would 
result  in  a “high  probability  of 
hazard”  to  appellant.  The  fact 
that  appellant’s  condition  had 
improved  despite  his  exposure  to 
toxic  elements  corroborated  the 
findings  of  his  physicians  whose 
studies  were  much  more 
extensive  than  the  agency’s. 

Reversing  the  initial  decision, 
the  Board  ordered  the  removal 
cancelled  and  backpay  and 
benefits  awarded. 


Larry  D.  Rhodes  v.  General 

Services  Administration 
PH07528410391 
April  30,  1985 

Appellant  was  removed  based 
on  charges  of  failure  to  follow 
proper  procedures  regarding 
leave  and  being  absent  without 
leave  (AWOL);  falsification  of 
nine  medical  certificates;  and 
neglect  of  duty  and  drinking 
alcohol  on  duty.  The  presiding 
official  found  that  all  the 
charges,  except  that  portion  of 
the  first  charge  involving 
AWOL,  were  supported  by 


preponderant  evidence. 

The  presiding  official  noted 
that  the  agency  had  previously 
proposed  appellant's  suspension 
for  his  conduct  specified  in  the 
third  charge,  but  had  decided  to 
hold  that  action  in  abeyance  for 
90  days  in  order  to  allow 
appellant  an  opportunity  to 
complete  an  alcoholic  treatment 
program.  The  presiding  official 
also  noted  that  when  the  agency 
subsequently  became  aware  of 
appellant’s  falsifications  of 
medical  certificates,  it  again 
considered  disciplinary  action. 
Instead,  it  informed  appellant 
that  it  would  hold  such  action  in 
abeyance,  pending  his  continued 
participation  in  the 
rehabilitation  program  and 
satisfactory  improvement  of  his 
work  record.  The  presiding 
official  found  that  the  agency’s 
two  decisions  to  forbear 
disciplining  appellant 
constituted  accommodation  of 
his  alcoholism,  but  that  the 
reinstitution  of  the  charges  in 
the  current  action  was  an 
improper  withdrawal  of  the 
accommodation.  She  thus 
reversed  the  removal,  finding 
that  it  constituted 
discrimination  on  the  basis  of 
appellant’s  handicap. 

The  Board  found  that  the 
agency  granted  appellant 
sufficient  time  to  show 
successful  rehabilitation 
treatment  participation  and 
satisfactory  conduct.  The  Board 
also  found  that  an  employee's 
compliance  with  the  agency’s 
leave  procedures  is  properly 
considered  in  determining  the 
adequacy  of  his  work  record  and 
that  the  agency  may,  in 
providing  an  accommodation  to 
an  employee,  require  not  only 
that  he  maintain  attendance  in 
an  alcoholism  treatment 
program,  but  also  that  he 
maintain  a good  work  record. 
Although  the  appellant’s  most 
recent  conduct  was  unrelated  to 
his  alcoholism,  the  Board  held 


3 


that  it  constituted  a breach  of 
the  abeyance  agreement  and 
served  as  the  basis  for  the 
reinstatement  of  the  prior 
alcohol-related  charge  of 
falsification. 

The  initial  decision  was 
reversed  and  the  removal 
sustained. 

Earl  L.  Smith  v.  Department  of 

the  Air  Force 
SF07528319001ADD 
April  4,  1985 

The  presiding  official  reversed 
the  agency  removal  action  which 
was  based  on  appellant’s  alleged 
inability  to  perform  his  duties  as 
fire  chief,  and  ordered  appellant 
reinstated.  The  presiding  official 
held  that  the  agency  failed  to 
establish  a nexus  between  the 
appellant’s  medical  condition 
and  observed  deficiencies  in 
work  performance.  The  Board 
then  denied  the  agency’s 
subsequent  petition  for  review  of 
the  initial  decision. 

When  appellant  went  to  the 
regional  office  for  attorney  fees, 
the  presiding  official  denied  the 
motion.  He  reasoned  that 
although  the  agency  had  failed 
to  show  a link  between 
appellant’s  medical  conditions 
and  any  observed  deficiencies  in 
work  performance,  and  although 
appellant  prevailed  in  his  appeal, 
the  agency  had  shown  that  its 
underlying  claims  had  occurred. 
The  presiding  official  also  relied 
on  the  fact  that  appellant  had 
applied  for  disability  retirement, 
although  he  had  discounted  this 
in  the  original  initial  decision 
because  appellant  applied  for 
disability  as  a result  of 
statements  by  agency  officials 
that  he  would  be  removed  for 
disability. 

The  presiding  official  also 
noted  that  the  agency  could 
have  removed  appellant  because 
his  medical  condition  created  a 
high  probability  of  hazard  to 


himself  or  others,  even  though  in 
the  initial  decision  he  found  that 
the  evidence  did  not  establish 
that  appellant’s  condition 
created  a high  probability  of 
hazard  to  himself  or  others,  and 
that  the  agency  did  not  claim 
this  in  its  notice  of  proposed 
removal. 

The  Board  agreed  with 
appellant  that  the  presiding 
official  erred  in  finding  attorney 
fees  were  not  warranted  in  the 
interest  of  justice.  It  said  that 
the  agency’s  evidence  was 
grossly  insufficient  when  the 
agency  took  the  action.  It  found, 
therefore,  that  the  agency  knew 
or  should  have  known  that  it 
would  not  prevail  on  appeal  and 
that  an  award  of  attorney  fees 
was  warranted. 

Accordingly,  the  Board 
reversed  the  addendum  decision 
and  granted  appellant’s  motion 
for  attorney  fees.  It  remanded 
the  appeal  to  the  regional  office 
for  a determination  of  a 
reasonable  fee  award. 

Social  Security  Administration, 

Department  of  Health  and 

Human  Services  v.  Jerry  G. 

Brennan,  Administrative  Law 

Judge 

HQ75218210010 
April  15,  1985 

The  agency  brought  two 
charges  against  respondent.  The 
first  was  that  his  productivity 
failed  to  meet  a minimally 
acceptable  level  due  to  his 
inefficiency  and  neglect  of  duty, 
and  the  second  alleged  that 
respondent  was  disruptive, 
insubordinate,  obstructive  and 
dilatory. 

An  MSPB  administrative  law 
judge  (ALJ)  recommended 
respondent’s  removal,  although 
he  found  that  the  agency  had 
not  established  all  the 
specifications  in  the  second 
charge.  At  that  juncture,  the 
Board  held  that  the  agency  had 


failed  to  support  the  charged 
failure  in  productivity  and 
remanded  the  case.  In  this  final 
decision,  the  Board  considered 
the  resultant  supplemental 
recommended  decision,  plus 
numerous  pleadings,  and  noted 
that  the  proceeding  had  been 
reduced  to  three  issues. 

The  first  issue  on  remand  was 
whether  one  of  the  specifications 
of  charge  I gave  respondent 
enough  notice  that  in  addition  to 
an  unacceptable  level  of 
productivity,  he  was  being 
separately  charged  with 
insubordination.  The  Board 
concluded  that  respondent  did 
not  have  fair  notice  that  that 
specification  was  a separate 
charge  of  insubordination  or 
what  a purported  charge  of 
insubordination  would  have 
entailed.  It  said  that  to  find 
respondent  guilty  of  any  kind  of 
insubordination  based  on  that 
specification  would  deny  him 
due  process. 

The  second  issue  on  remand 
required  analysis  of  respondent’s 
defense  to  the  specification  in 
charge  II  that  he  was  unwilling 
to  adapt  to  the  new 
organizational  structure  which 
realigned  support  personnel  in 
the  office,  and  that  his 
uncooperativeness  seriously 
disrupted  operations.  The  Board 
found  respondent’s  claim  that 
his  personal  preferences  in  office 
procedures  was  “arguably” 
within  the  zone  of  his  decisional 
independence  hollow,  that  his 
own  testimony  clearly 
established  that  he  would  not 
cooperate  because  he  preferred 
things  his  own  way. 

Additionally,  the  Board  said 
that  respondent’s  disruptive 
conduct  was  an  expression  of  his 
personal  dissatisfaction,  and 
that— contrary  to  his  allegation 
of  first  amendment  protection- 
enjoyed  no  constitutional 
protection.  It  found  this 
disruptive  conduct  good  cause 
for  discipline. 
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The  third  issue  concerned  a 
specification  in  charge  II  that 
respondent  was  personally 
abusive  to  the  administrative 
law  judge  in  chief  (ALJIC)  of  his 
office.  Respondent  had  written  a 
memorandum  to  the  ALJIC 
criticizing  him.  The  Board  noted 
that  it  has  observed  that 
insolent  disrespect  toward 
supervisors  so  seriously 
undermines  the  capacity  of 
management  to  maintain 
employee  efficiency  and 
discipline  that  it  goes  to  the 
heart  of  the  efficiency  of  the 
service.  Jefferson  v.  Veterans 
Administration,  6 MSPB  297 
(1981).  However,  it  went  on  to 
say  that  ALJs  and  ALJICs 
perform  their  adjudicatory 
functions  independently  of  each 
other.  The  ALJIC’s  performance 
of  his  limited  administrative 
functions  did  not  require  the 
personal  loyalty  of  respondent  or 
entail  a professional  relationship 
that  would  be  damaged  by 
respondent’s  critical  comments. 
Nor  is  the  efficiency  of  the 
service  the  standard  in 
disciplining  an  ALJ.  Social 
Security  Administration  v. 
Glover,  23  M.S.P.R.  57  (1984). 
Also,  there  was  no  evidence 
presented  of  an  adverse  effect  on 
the  ALJ-ALJIC  relationship. 
Therefore,  it  found  that  the 
agency  had  failed  to  establish 
the  critical  memorandum  as 
good  cause  for  discipline. 

In  sum,  the  Board  found  only 
one  cause  for  discipline  by  a 
preponderance  of  the 
evidence:  That  respondent 
disrupted  the  office.  It  said  that 
this  disruption  was  serious  and 
had  continued  through  a 
substantial  portion  of  1981. 
Taking  into  account  that 
respondent  had  served  as  an 
ALJ  for  about  nine  years 
without  incident  and  that  during 
the  time  in  question  here  he  was 
experiencing  some  nagging 
physical  ailments,  the  Board 
said  that  a 60-day  suspension 


without  pay  was  a reasonable 
penalty.  It  authorized  the 
agency  to  suspend  the  ALJ. 

Charles  A.  Thomas  v.  General 

Services  Administration 

PH07528310635 
April  29,  1985 

This  order  dealt  with  an  initial 
decision  which  the  presiding 
official  made  after  the  Board 
remanded  the  case.  The  agency 
had  removed  appellant  based  on 
charges  that  appellant  had  made 
statements  and  engaged  in 
actions  which  conveyed  threats 
of  bodily  injury  to  fellow 
employees.  The  presiding 
official’s  remand  initial  decision 
reversed  the  removal  and  also 
found  that  appellant  failed  to 
establish  that  the  removal  action 
constituted  a violation  of  5 
U.S.C.  § 2302(b)  and  the  first 
amendment. 

The  agency  had  first 
suspended  the  appellant 
indefinitely  by  placing  him  in  an 
enforced  leave  without  pay 
status  pending  its  decision 
whether  to  file  an  application  for 
disability  retirement  on  his 
behalf.  Appellant  appealed  the 
agency’s  action,  and  the 
presiding  official  reversed. 

Several  months  later,  while  the 
suspension  appeal  was  still 
pending  with  the  Board,  the 
agency  removed  the  appellant. 

On  appeal  to  the  regional  office, 
the  appellant  argued  that  the 
charges  and  evidence  in  the 
removal  action  were  identical  to 
those  previously  brought  in  the 
suspension  action  and  that  the 
doctrine  of  collateral  estoppel 
precluded  the  agency  from 
bringing  and  relitigating  the 
same  charges  in  the  removal 
action.  The  presiding  official 
agreed  with  the  appellant  and 
prohibited  the  agency  from 
introducing  evidence  concerning 
the  charges  previously  brought 
in  conjunction  with  the 
suspension  action. 


The  Board  dismissed  the 
suspension  appeal  as  not  an 
appealable  suspension  within  its 
jurisdiction  and  vacated  the 
presiding  official’s  order 
applying  the  doctrine  of 
collateral  estoppel  in  the 
removal  action.  It  remanded  the 
removal  appeal  to  the  regional 
office  for  adjudication  of  the 
charges. 

The  appellant  appealed  the 
Board’s  decision  on  the 
suspension  to  the  U.S.  Circuit 
Court  of  Appeals  for  the  Federal 
Circuit.  The  court  reversed  the 
Board’s  jurisdictional  decision 
but  affirmed  the  decision  as  to 
the  findings  of  facts.  The  court 
remanded  the  case  with 
instructions  to  sustain  the 
agency’s  suspension  action. 

Upon  remand  of  the  removal 
to  the  regional  office  the 
presiding  official  concluded  that 
she  was  not  bound  by  the 
findings  of  the  Board  in  the 
suspension  action  and  found 
that  the  agency  did  not  prove  its 
charges  by  a preponderance  of 
the  evidence.  She  therefore 
reversed  the  agency’s  removal 
action. 

On  appeal,  the  Board  found 
that  the  doctrine  of  collateral 
estoppel  was  applicable  with 
regard  to  four  of  the  six  charges 
presented  for  adjudication  in  the 
removal  action.  These  four 
charges  were  found  to  be 
identical  to  |he  four  incidents 
upon  which  the  Board  made 
findings  in  the  suspension 
action.  Accordingly,  the  Board 
found  that  the  charges,  which 
had  been  sustained,  could  not  be 
relitigated  and  that  the 
presiding  official  erred  in 
making  new  findings  and 
reversing  them. 

The  Board  found  that  of  the 
two  remaining  charges,  one  was 
sustained  and  one  was  not 
sustained.  The  Board  also  found 
that  the  presiding  official 
correctly  found  that  the 
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appellant  failed  to  prove 
requisite  causal  connection 
between  the  action  taken  against 
him  and  his  alleged  protected 
activities.  Accordingly,  the 
Board  found  that  five  of  the  six 
charges  against  the  appellant 
were  sustained  and  that  the 
action  of  removing  the  appellant 
would  promote  the  efficiency  of 
the  service.  The  Board  also 
found  that  the  agency  acted 
reasonably  in  choosing  the 
penalty  of  removal. 

The  initial  decision  was 
reversed  and  the  agency’s  action 
removing  the  appellant  was 
sustained. 


Steven  Young  v.  Department  of 

the  Navy 
SF07528411000 
April  16,  1985 

The  parties  chose  adjudication 
under  the  Board’s  voluntary 
expedited  appeals  procedure 
(VEAP)  when  appellant  appealed 
his  removal  based  on  absence 
without  leave  (AWOL).  The 
presiding  official  reversed  the 
removal.  He  found  that  the 
agency  failed  to  show  its  denial 
of  appellant’s  request  for  leave 
without  pay  (LWOP)  was 
reasonable.  He  found  that  the 
agency  was  operating  under  a 
forced  or  liberal  leave  policy,  and 
did  not  present  evidence  that 
appellant’s  absence  impaired  the 
agency’s  ability  to  perform  its 
mission.  Further,  appellant  gave 
a bona  fide  reason  for  his 
absence.  Granting  the  agency’s 
petition  for  review,  the  Board 
discussed  administrative 
discretion  and  policy  in 
authorizing  LWOP. 

In  this  case,  the  Board  agreed 
with  the  presiding  official  that 
the  agency  failed  to  prove  that 
its  denial  of  appellant’s  request 
for  LWOP  was  reasonable.  The 
Board  said  that  the  agency’s 
policy  statement  on  leave  during 
the  forced  leave  period  is  open  to 


an  interpretation  that  all 
employees  would  be  granted 
advanced  annual  leave  or  LWOP 
on  request.  The  policy  statement 
also  indicated  that  a liberal  leave 
policy,  in  lieu  of  forced  leave, 
was  to  be  publicized  and 
encouraged. 

Appellant  had  telephoned  the 
agency  for  emergency  annual 
leave.  His  subsequent  written 
request  for  annual  leave  was 
denied,  as  well  as  his  request  for 
LWOP.  The  Board  found  that 
appellant  could  reasonably  have 
believed  his  request  for  leave 
would  have  been  granted.  It 
found  that  the  agency’s  denial  of 
the  request  for  leave  was  not 
reasonable. 

The  Board  affirmed  the 
expedited  initial  decision  as 
modified  by  this  order  and 
ordered  the  agency  to  cancel  the 
removal  and  to  award  appellant 
backpay  and  benefits. 


PERFORMANCE 


Henry  S.  Anderson  v. 

Department  of  State 

DC04328310838 
April  24,  1985 

Appellant  petitioned  the 
Board  to  review  the  presiding 
official’s  decision  sustaining  his 
removal  based  on  unacceptable 
performance.  The  presiding 
official  found  that  appellant’s 
affirmative  defense  of  personal 
animus  by  agency  officials  and 
reprisal  was  unproven,  and  that 
the  agency  proved  appellant’s 
unacceptable  performance  in  two 
critical  elements  by  substantial 
evidence. 

In  his  petition,  appellant 
asserted,  among  other  things, 
that  the  presiding  official  erred 
in  evaluating  the  evidence  and 
by  not  allowing  him  to  offer 
“key  elements  of  a chronology’’ 
from  which  reprisal  could  be 
inferred.  Also,  appellant  alleged 


that  the  presiding  official  erred 
by  not  permitting  him  the 
opportunity  to  sufficiently  cross- 
examine  the  proposing  and 
deciding  officials  to  prove  his 
reprisal  defense.  Further, 
appellant  contended  that  the 
agency  engaged  in  prohibited  ex 
parte  communication.  He  said 
the  proposing  official  submitted 
a memorandum  to  the  deciding 
official  which  discussed 
appellant’s  responses, 
recommended  a best  alternative 
among  several  disciplinary 
actions  and  withdrew  some 
specific  charges— all  after 
hearing  appellant’s  oral  reply. 
Appellant  contended,  as  well, 
that  the  proposing  official,  after 
hearing  the  oral  reply,  requested 
assistance  from  the  appellant’s 
bureau  chief  in  formulating  his 
recommendation.  Appellant 
argued  that  the  decision  letter 
was  prepared  by  the  proposing 
official  and  that  the  deciding 
official  issued  it  without 
exercising  independent 
judgment. 

The  Board  granted  appellant’s 
petition  for  review.  Relying  on 
its  review  of  the  record,  the 
Board  rejected  appellant’s 
argument  regarding  his  reprisal 
defense. 

Further,  the  Board  found  that 
ex  parte  discussions  among 
agency  officials  during  an 
agency’s  decision-making 
process  are  proper  unless  an 
appellant  can  show  that  statute, 
Office  of  Personnel  Management 
regulation,  or  internal  agency 
regulations  bar  them.  The  Board 
concluded  that  there  is  no 
statutory  or  regulatory 
restriction  on  the  proposing  and 
deciding  officials  or  other 
persons  in  the  agency  conferring 
about  the  proposed  Chapter  43 
action  before  the  decision  is 
taken. 

What  must  an  appellant  do  to 
back  up  his  allegation  that  his 
statutory  rights  were  violated  in 
Chapter  43  actions?  The  Board 
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said  that  appellant  must  show 
that  new  allegations  or 
information  were  introduced 
which  he  did  not  have  the 
chance  to  review  or  respond  to; 
that  the  deciding  official  was 
influenced  by  these  in  making  a 
decision;  and  that  the  procedural 
error  of  considering  the  new 
allegations  or  information  likely 
had  a harmful  effect  on  the 
agency’s  decision.  Baracco  v. 
Department  of  Transportation, 

15  MSPR  112  (1983).  The  Board 
found  that  appellant  did  not 
show  that  the  proposing  and 
deciding  officials  incorrectly 
engaged  in  ex  parte  discussions 
with  subordinate  officials  about 
their  recommendations  and 
appellant’s  contentions.  In  this 
case,  the  Board  said  there  were 
no  new  allegations  or 
information  introduced  at  these 
discussions  which  merely 
involved  the  furnishing  of 
advisory  information  by 
impartial  management  officials 
and  were  of  an  investigative, 
non-adversarial  nature. 

Moreover,  the  Board  found 
that  the  proposed  decision  letter 
to  the  deciding  official  from  the 
proposing  official  could  not  be 
interpreted  as  preventing  the 
decision  maker  from  reaching  his 
own  decision.  The  deciding 
official  testified  without 
contradiction  that  he  exercised 
independent  judgment  on  the 
merits  in  evaluating  the  removal 
action  and  adopting  the 
proposed  decision  letter. 

Accordingly,  the  Board 
sustained  the  removal  and 
affirmed  the  initial  decision  as 
modified. 

Wallace  L.  Brown  v.  Department 

of  Labor 

SF04328211057 
April  15,  1985 

Appellant  appealed  his 
removal  which  was  based  on  his 
alleged  unacceptable 


performance  in  two  of  the 
critical  elements  for  his  position. 
Although  the  presiding  official 
found  that  the  agency  sustained 
its  case  by  substantial  evidence, 
she  also  found  that  the  agency 
did  not  follow  its  own 
procedures  in  carrying  out  the 
removal,  and  therefore  reversed 
the  action. 

When  the  agency  petitioned 
for  review,  the  Board  noted  that 
there  was  nothing  in  the  record 
to  show  that  the  removal  was 
taken  under  a performance 
appraisal  system  approved  by 
the  Office  of  Personnel 
Management  (OPM).  Therefore, 
the  Board  reopened  the  appeal 
on  its  own  motion,  and 
remanded  the  case  to  the 
regional  office  to  determine  that 
issue. 

On  remand,  the  presiding 
official  again  reversed  the 
agency  action.  She  found  that, 
once  the  appraisal  system  was 
approved,  the  agency  had  made 
unapproved  modifications, 
despite  the  requirement  that 
OPM  review  and  approve 
substantive  changes.  The 
appraisal  system  which  the 
agency  submitted  in  response  to 
the  Board’s  remand  order  did 
not  include  the  subsequent 
changes.  Since  she  could  not 
evaluate  whether  the  revisions 
were  mainly  editorial,  the 
presiding  official  rejected  the 
agency’s  assertion  that  the 
changes  were  not  substantive. 
She  found  that  the  agency  failed 
to  establish  by  substantial 
evidence  the  performance 
appraisal  system  it  used  in 
removing  appellant  was 
approved  by  OPM. 

Regarding  the  agency’s  filing 
of  exception  to  this 
supplemental  initial  decision,  the 
Board  said  error  by  the 
presiding  official  had  not  been 
established.  It  said  that  the 
agency— despite  ample 
opportunity— had  failed  to 
submit  the  changes  it  made  in 


the  appraisal  system.  Thus,  the 
Board  also  had  no  basis  for 
determining  whether  the  later 
changes  were  non-substantive, 
as  the  agency  alleged. 

The  Board  said  that  its  review 
showed  that  the  performance 
appraisal  system  included 
several  amendments  effected  one 
month  after  OPM  approved  the 
system,  and  that  these 
amendments  were  substantive. 
Thus,  these  changes 
significantly  affected  the  rights 
of  the  agency’s  employees. 

Finding  that  the  agency  did 
not  show  that  the  modified 
performance  appraisal  system 
under  which  it  removed 
appellant  was  OPM-approved, 
the  Board  denied  the  agency’s 
petition  for  review.  It  ordered 
the  agency  to  cancel  the 
removal,  to  reinstate  appellant 
and  to  award  backpay  and 
benefits. 


Helen  A.  Donaldson  and  James 

D.  Harman  v.  Department  of 

Labor 

PH04328310487  and 
PH04328410287 
April  18,  1985 

Appellants  appealed  actions 
(demotion  and  removal, 
respectively)  taken  under  5 
U.S.C.  § 4303  for  unacceptable 
performance  in  critical  elements 
of  their  respective  performance 
standards.  The  Board 
consolidated  the  cases  since  they 
involved  essentially  the  same 
issue,  namely,  the  agency’s 
establishment  of  a five-tier 
appraisal  system  based  on  a 
single  written  standard  of  fully 
satisfactory  performance.  It 
granted  appellants’  petitions  for 
review. 

Both  appellants  argued  *hat 
the  agency  violated  the  Office  of 
Personnel  Management's  (OPM) 
instructions  on  the  use  of  a one- 
level  performance  standard. 
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They  relied  on  Federal  Personnel 
Manual  (FPM)  Letter  430-4 
(March  24,  1981)  which  states 
that  “a  performance  rating  on 
any  element  cannot  be 
extrapolated  more  than  one  level 
above  or  one  level  below  a level 
for  which  there  is  a written 
standard.”  The  FPM  letter  also 
states  that  each  agency  must 
determine  the  number  of 
performance  levels  essential  for 
making  accurate  judgments 
about  employee  performance  and 
that  there  is  no  “right”  number. 

The  Board  noted  that  the 
stated  statutory  basis  for  this 
letter  is  the  requirement  of  5 
U.S.C.  § 4302(b)(1)  that 
performance  standards  permit 
the  accurate  evaluation  of 
performance  based  on  objective 
criteria.  It  further  found, 
however,  that  the  establishment 
of  a performance  appraisal 
system  which  requires 
extrapolation  more  than  one 
level  above  and  below  the 
written  standard  also  involves 
two  other  statutory  rights:  (1) 
pursuant  to  5 U.S.C. 

§ 4302(b)(6),  an  agency  must 
show  that  it  afforded  the 
employee  an  opportunity  to 
demonstrate  acceptable 
performance  before  an  action 
under  5 U.S.C.  Chapter  43  may 
be  taken  against  him;  and  (2)  in 
order  to  assure  that  the 
employee  received  a bona  fide 
opportunity,  the  agency  must 
prove  compliance  with  5 U.S.C. 

§ 4302(b)(2),  requiring 
communication  of  the  standards 
to  the  employee.  Thus  the  Board 
has  held  that  an  employee  has  a 
substantive  right  to  be  made 
aware  of  the  standards  by  which 
he  will  be  measured  before  being 
held  accountable.  Cross  v. 
Department  of  the  Air  Force , 
MSPB  Docket  No. 
BN04328310121  (December  18, 
1984). 

In  reviewing  the  agency’s 
system,  the  Board  noted  that 
the  performance  appraisal  plan 


requires  that  it  “state  whether 
the  employee  has  met,  exceeded, 
greatly  exceeded,  needs 
improvement,  or  failed  to  meet 
the  requirements  of  the  elements 
as  measured  by  the  standard.” 
The  agency  has  only  one  written 
performance  standard,  one 
measuring  acceptable 
performance— performance  at 
the  “met”  level. 

It  was  the  agency’s  contention 
that  any  employee  performing  at 
a lesser  level  must  be  put  on  a 
performance  improvement  plan 
(PIP).  The  record  showed  that 
the  agency  did  that  in  these  two 
cases.  In  informing  employees, 
the  agency  targeted  the  “met” 
level.  However,  the  PIP  also 
informed  the  employees  that  in 
order  to  be  retained,  they  need 
only  improve  their  performance 
to  one  level  below  that  “met” 
level,  but  did  not  specify  the 
quality  of  performance  necessary 
to  attain  that  level. 

The  Board  found  that  the 
agency’s  system  contravened 
FPM  Letter  430-4,  and  it  agreed 
with  OPM’s  analysis  that  such  a 
system  generally  will  violate  the 
statutory  requirement  of 
objectivity. 

It  said  that  an  agency  may 
satisfy  the  employee’s  rights 
under  5 U.S.C.  § 4302(b)(1),  (2) 
and  (6),  by  informing  him  of  the 
standards  he  must  meet  in  order 
to  be  retained.  Those  standards 
must  be  specific  enough  to 
provide  the  employee  with  a firm 
goal,  and  not  an  elusive  goal 
which  the  agency  may  find  the 
employee  met  or  failed  to  meet 
at  its  pleasure.  In  Appellant 
Donaldson’s  case,  the  Board 
found  that  the  agency  did  not 
inform  her  of  the  standards  used 
to  measure  her  performance  and 
did  not  otherwise  make  her 
standards  objective,  and  so 
failed  to  meet  the  mandates  of  5 
U.S.C.  § 4302.  Moreover,  the 
Board  said  it  would  not  review 
appellant’s  performance.  To  do 
so  would  require  it  to  establish 


the  agency’s  performance 
standards  which  is  clearly  not 
its  responsibility.  It  found  that 
the  presiding  official  had 
properly  reversed  the  demotion 
action. 

Regarding  Appellant  Harman, 
the  Board  found  that— in  light  of 
the  requirements  of  his  coal 
mine  inspector  position, 
particularly  where  failure  to 
perform  satisfactorily  could 
result  in  injury  or  death,  as  well 
as  in  light  of  the  information 
communicated  to  him— the 
agency  complied  with  5 U.S.C. 

§ 4302  and  did  not  abuse  its 
discretion  in  establishing  his 
performance  standards. 

The  initial  decision  with 
respect  to  Appellant  Donaldson 
was  affirmed  as  modified  and 
the  demotion  action  reversed. 

The  agency  was  ordered  to 
cancel  her  demotion  and  to 
award  backpay  and  benefits.  The 
Board  also  affirmed  the  initial 
decision  as  to  Appellant  Harman 
and  sustained  the  removal 
action. 


Helen  J.  Egleberry  v. 

Department  of  the  Air  Force 
CH04328410598 
April  8,  1985 

The  agency  petitioned  for 
review  of  the  initial  decision 
which  reversed  appellant’s 
removal  for  unacceptable 
performance.  The  agency  cited 
as  error  the  presiding  official’s 
determination  that  appellant  had 
not  been  provided  a reasonable 
opportunity  to  improve  under  5 
U.S.C.  § 4302(b)(6),  since  she  had 
not  been  specifically  notified 
that  removal  would  be  proposed 
if  she  did  not  show  acceptable 
performance  within  a certain 
period  of  time. 

The  Board  agreed  with  the 
agency,  stating  that  the 
statutory  and  case  law  which  the 
presiding  official  relied  on  do  not 
require  an  agency  to  warn  an 
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employee  that  failure  to  improve 
will  result  in  removal  . . . they 
only  require  an  agency  to  give 
an  employee  a reasonable 
opportunity  to  show  acceptable 
performance.  See  5 U.S.C. 

§ 4302(b)(6)  and  Sandland  v. 
General  Services 
Administration,  23  MSPR  583 
(1984). 

Moreover,  the  Board  noted 
that  appellant  was  put  on  notice 
that  her  performance  was 
unacceptable.  Thus,  the  Board 
reasoned  that  appellant  should 
have  known  that  she  would  not 
keep  her  position  unless  her 
performance  improved. 

Further,  by  virtue  of  training, 
counseling  and  assistance  which 
appellant  was  given,  the  Board 
found  that  the  agency 
established  by  substantial 
evidence  that  appellant  was 
given  a reasonable  opportunity 
to  improve. 

Because  the  presiding  official 
disposed  of  the  case  on  the 
opportunity-to-improve  issue, 
she  did  not  determine  whether 
the  agency  proved  its  claim  of 
unacceptable  performance 
against  appellant.  Therefore,  the 
Board  reversed  the  initial 
decision  and  remanded  the  case 
for  that  determination. 


TERMINATION  OF 
PROBATIONERS 

David  Harris  v.  Department  of 
Justice 

CH315H8410125 
April  26,  1985 

While  he  was  appealing  a 
Board  order  to  the  United  States 
Court  of  Appeals  for  the  Federal 
Circuit,  appellant  applied  to  the 
Board  for  a stay  of  that  order, 
pending  the  court  decision. 
Ruling  lack  of  jurisdiction,  the 
Board  had  reversed  an  initial 
decision  which  ordered  appellant 
restored  to  the  position  from 


which  the  agency  had  removed 
him. 

Earlier,  although  as  a 
probationary  employee, 
appellant  had  no  appeal  rights 
to  the  Board,  the  presiding 
official  had  agreed  with 
appellant  that  he  could  appeal 
his  removal  under  5 C.F.R. 

§ 315.806(b),  alleging  that  the 
removal  was  based  on  partisan 
political  reasons.  The  presiding 
official  reversed  the  removal 
action.  However,  when  the 
agency  petitioned  for  review,  the 
Board  found  this  allegation 
unfounded,  reversed  the  initial 
decision  and  dismissed  the 
appeal. 

The  Board  said  it  will  issue  a 
stay  if  the  moving  party 
shows:  (1)  it  is  likely  that  the 
Board  erred  in  its  decision;  (2) 
without  such  relief,  irreparable 
injury  would  result;  (3)  the  stay 
will  not  substantially  harm  the 
other  parties;  (4)  the  stay  would 
promote,  or  at  least  not 
adversely  affect,  the  public 
interest. 

First,  appellant  contended  that 
the  disagreement  between  the 
Board  and  the  presiding  official 
on  the  meaning  of  partisan 
political  discrimination  made  it 
likely  that  the  Board  erred. 
However,  the  Board  said  that  its 
reversal  did  not  show  such  a 
likelihood.  Next,  appellant 
claimed  that  denial  of  his 
request  would  result  in  the 
agency  filling  his  former 
position,  harming  him 
irreparably.  The  Board  pointed 
out  that  the  agency  would  be 
required,  should  the  court 
reverse  the  Board’s  order  and 
direct  appellant’s  restoration  to 
his  former  position,  to  abide  by 
the  court’s  decision. 

Accordingly,  appellant  had  not 
shown  that  denial  of  the  request 
for  a stay  would  so  harm  him. 

Finally,  appellant  argued  that 
it  is  in  the  public  interest  that 
public  officials  not  exercise 
authority  in  response  to 


“partisan  political  influence.’’ 
However,  the  Board  said  that 
appellant  had  misstated  the 
facts.  It  did  not  find  that  his 
removal  resulted  from  partisan 
political  discrimination. 
Therefore,  a stay  would  not 
further  the  interest  appellant 
was  seeking  to  protect.  In  its 
view,  the  Board  said,  the  public 
interest  lay  in  the  prompt 
resolution  of  the  dispute,  and 
that  interest  would  not  be 
promoted  by  the  issuance  of  a 
stay. 

The  Board  denied  appellant’s 
request  for  a stay  pending 
judicial  review. 


REDUCTION  IN  FORCE 

Robert  C.  Caselli  v.  Department 

of  the  Army 

CH03518410623 
April  11,  1985 

Appellant  appealed  his 
demotion  in  a reduction  in  force 
(RIF)  action  from  engineering 
equipment  operator,  WG-8  to 
tractor  operator,  WG-6.  He 
contended  that,  in  conducting 
the  reorganization  which 
resulted  in  the  RIF,  the  agency 
had  not  considered  such 
important  factors  as  workload 
needs,  staffing  needs  and 
employee  morale.  He  also  alleged 
that  his  former  unit,  which  was 
abolished,  was  targeted  as  a 
“scape  goat”  to  save  other 
positions. 

The  presiding  official  reversed 
the  RIF,  concluding  that  the 
agency  had  failed  to  establish 
that  it  had  properly  or  actually 
abolished  appellant’s  position. 

He  found  that  the  agency  had 
failed  to  show  any  change  or 
difference  in  the  duties  of  the 
WG-8  and  WG-6  positions. 
Further,  he  found  that  the 
agency  had  circumvented  the 
Office  of  Personnel  Management 
(OPM)  classification  regulations 
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in  downgrading  appellant,  and 
that  appellant  was  therefore 
entitled  to  retain  his  position  at 
the  WG-8  level. 

Granting  the  agency’s  petition 
for  review,  the  Board  said  that 
the  record  showed  that  the 
agency  clearly  satisfied  its 
burden  under  Losure  v. 

Interstate  Commerce 
Commission , 2 MSPB  361,  366 
(1980)  of  showing  that  it 
initiated  the  RIF  for  one  of  the 
permissible  reasons  set  forth  in 
5 C.F.R.  § 351.201  (1983),  i.e., 
reorganization. 

The  Board  agreed  with  the 
agency  that  appellant’s 
challenges  regarding  the 
propriety  of  the  reorganization 
were  beyond  the  scope  of  the 
RIF  appeal.  It  pointed  to  Griffin 
v.  Department  of  Agriculture,  2 
MSPB  335,  336-7  (1980)  where 
it  ruled  that  once  a 
determination  is  made  that  an 
agency  has  invoked  RIF 
regulations  for  a valid  reason, 
the  Board  has  no  authority  to 
review  the  underlying 
management  considerations. 
Additionally,  although  the 
Board  has  considered  an 
appellant’s  allegations  in  a RIF 
appeal  that  his  or  her  position 
was  not  abolished  because  the 
duties  had  not  changed,  such 
allegations  have  only  been 
considered  when  an  appellant 
raises  them  as  part  of  a 
challenge  to  the  bona  fides  of 
the  RIF.  In  this  case,  appellant 
never  raised  these  issues  and  the 
Board  found  that  it  was  not 
appropriate  for  the  presiding 
official  to  raise  and  address  the 
issues  of  whether  the  appellant’s 
pre-RIF  and  post-RIF  positions 
were  essentially  the  same. 

It  found  that  the  agency's 
showing  that  the  RIF  was 
carried  forward  for  a valid 
reason  was  sufficient  to  satisfy 
the  agency’s  burden  of  proof,  in 
view  of  the  fact  that  nothing  in 
appellant’s  rebuttal  evidence  or 
in  the  record  cast  doubt  on  the 


bona  fides  of  the  RIF.  The 
Board  said  that  even  assuming, 
for  the  sake  of  argument,  that 
the  agency  was  required  to 
establish  that  appellant’s  duties 
had  changed,  the  unrebutted 
agency  evidence— when  read  in 
conjunction  with  the  OPM 
classification  standards— 
satisfied  the  agency’s  burden  of 
proof. 

The  Board  reversed  the  initial 
decision  and  sustained  the 
agency’s  RIF  action. 


Rodney  A.  Lewis,  William  T. 

Powers  and  Albert  I.  Yuni  v. 

Small  Business 

Administration 

DC03518510056, 

DC03518510052  and 
DC03518510053 
April  23,  1985 

The  agency  downgraded 
appellants  effective  September  4, 
1983,  citing  a reclassification  as 
the  basis  for  its  action. 
Appellants  appealed  this  action 
at  a regional  office  more  than 
one  year  later.  In  response  to 
the  presiding  official’s  order  to 
show  cause  why  their  petitions 
should  not  be  dismissed  as 
untimely,  appellants  stated  that 
the  agency  did  not  notify  them 
of  their  right  to  appeal  to  the 
Board.  They  asserted  that  they 
first  became  aware  of  this  right 
on  October  3,  1984,  when  they 
learned  of  the  Board  decision  in 
their  coworkers’  appeal,  Carter 
v.  Small  Business 
Administration,  23  MSPR  309 
(1984).  In  that  case,  the  Board 
held  that  the  agency  should  have 
used  RIF  procedures  in 
downgrading  the  employees. 
Appellants  said  that  they 
appealed  within  20  days  after 
they  learned  of  the  Carter 
decision  and  asserted  that  the 
agency’s  failure  to  notify  them 
of  their  appeal  rights  constituted 
good  cause  for  extending  the 
filing  deadline.  However,  the 
presiding  official  dismissed  the 


petitions  as  untimely  without 
reaching  the  merits  of 
appellants’  argument. 

When  appellants  petitioned  for 
review,  the  Board  found  that 
this  case  was  factually  distinct 
from  those  in  which  good  cause 
for  waiving  the  filing  deadline 
was  found  and  was  unlike  other 
cases  in  which  the  employee 
acted  promptly  after  learning  of 
a basis  for  appeal.  Rather,  the 
Board  found  this  case  similar  to 
those  not  finding  good  cause  for 
extending  the  filing  deadline 
because  the  employee  failed  to 
file  promptly  when  he  became 
aware  of  a basis  for  a claim.  The 
Board  also  said  this  case  was 
unlike  cases  in  which  the  Board 
found  good  cause  because  the 
agency  affirmatively 
misrepresented  the  employee’s 
appeal  rights. 

Appellants  have  the  burden  of 
showing  good  cause  for 
extending  the  filing  deadline. 

The  Board  found  that  these 
appellants  had  not  shown  that 
the  presiding  official  erred  in 
declining  to  find  good  cause  for 
extending  the  filing  deadline  for 
their  petitions  for  appeal. 
Accordingly,  the  Board  denied 
the  petition  for  review. 

SUITABILITY 

Dorothy  M.  Kirkland  v.  Office 

of  Personnel  Management 
DE07318410146 
April  4,  1985 

Appellant  petitioned  for 
review  of  the  initial  decision 
upholding  the  Office  of 
Personnel  Management’s  (OPM) 
determination  that  she  was 
unsuitable  for  Federal 
employment  due  to  her  past 
criminal  convictions  and  her 
failure  to  cite  all  previous 
convictions  on  her  employment 
application. 

In  her  petition  to  the  Board, 
appellant  contended  that  OPM 
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did  not  satisfy  its  burdens  of 
showing:  (1)  a nexus  between 
her  conduct  and  her  suitability 
for  employment;  and  (2)  that  its 
action  promoted  the  efficiency  of 
the  service.  Also,  appellant 
alleged  that  the  presiding  official 
improperly  excluded  testimony 
offered  at  the  hearing,  and 
argued  that  OPM  was  estopped 
from  denying  her  suitability 
since  it  had  previously 
determined  that  she  was  suitable 
for  Federal  employment. 

The  Board  found  that  OPM 
was  not  estopped  from  issuing  a 
subsequent  negative  suitability 
determination.  The  notice  which 
OPM  issued  informing  appellant 
that  she  was  qualified  for  certain 
kinds  of  positions  was  based  on 
incomplete  information  she 
provided  and  further,  she 
showed  no  detrimental  reliance 
on  that  notice. 

The  Board  noted,  however, 
that  the  agency  must  prove  its 
case  by  a preponderance  of  the 
evidence  under  5 C.F.R. 

§ 1201.56(a)(l)(ii);  5 U.S.C. 

§ 7701(c)(1).  In  proving  its  case, 
the  agency  must  show  that  its 
negative  suitability 
determination  would  promote 
the  efficiency  of  the  service.  The 
Board  said  that  criterion  to  be 
used  by  OPM  in  determining 
whether  a negative  suitability 
rating  promotes  the  efficiency  of 
the  service  is  whether  the 
conduct  which  the  determination 
is  based  on  may  reasonably  be 
expected  to  interfere  with,  or 
prevent  effective  performance  of, 
the  agency’s  mission  or  the  job 


in  which  the  appellant  is 
employed  or  for  which  she  was 
applied. 

Further,  although  OPM 
maintained  that  its 
determination  was  supported  by 
preponderant  evidence  and 
should  be  sustained,  the  Board 
said  that  it  has  de  novo  review 
authority  under  5 U.S.C.  § 7701. 
OPM’s  consideration  of  the 
circumstances  of  appellant’s 
offense  therefore  could  not  serve 
as  a basis  for  excluding 
testimony  offered  at  the  regional 
office  hearing. 

Therefore,  the  Board  found 
that  the  presiding  official  erred 
in  excluding  testimony  which 
appellant  offered  on  that  subject 
and  remanded  the  case  for  a 
supplemental  hearing  and 
further  proceedings  consistent 
with  this  opinion. 


VOLUNTARY  EXPEDITED 
APPEALS  PROCEDURE 


CASTANEDA,  Antonio  v.  U.S. 
Postal  Service 
(CH075285 10261,  April  22, 
1985).  The  agency’s  action 
removing  appellant  was 
affirmed  by  presiding  official 
Julia  P.  Grip.  Noting  that  the 
Board  has  held  on  several 
occasions  that  the  penalty  of 
removal  is  appropriate  for  the 
proven  misconduct  of  assault, 
the  presiding  official  found 
that  appellant  had  assaulted 
two  fellow  employees.  He  had 
presented  no  facts  or 


circumstances  warranting  a 
mitigation  of  the  penalty. 

CLIFFORD,  Wayne  E.  v. 
Veterans  Administration 
(CH07528510251,  April  25, 
1985).  Appellant  was  removed 
based  on  the  charge  that  he 
initiated  an  altercation  with 
another  employee.  Presiding 
official  Phillip  Miller  sustained 
that  charge.  He  found  that 
such  a removal  was  within  the 
permitted  range  of  penalties  in 
the  agency’s  table  of  penalties, 
that  the  agency  properly 
considered  appellant’s  past 
disciplinary  record  in 
determining  the  penalty,  and 
that  the  removal  was  within 
the  “tolerable  limits  of 
reasonableness”  set  out  in 
Douglas  v.  Veterans 
Administration , 5 MSPB  313, 
333  (1981). 

DE  REYNA,  Gregory  J.  v.  U.S. 
Postal  Service 
(DA07 5285 10282,  April  30, 
1985).  After  appellant 
appealed  his  removal,  the 
parties  entered  into  a 
settlement  agreement  and 
appellant  withdrew  the 
request.  Therefore,  presiding 
official  William  W.  Carnes 
dismissed  the  appeal  with 
prejudice. 

WELZEN,  Allen  D.  v.  U.S. 
Postal  Service 
(CH075285 10306,  April  29, 
1985).  Appellant  withdrew  his 
appeal  of  his  removal; 
presiding  official  Margaret  J. 
Krueger  thereupon  dismissed 
the  appeal  with  prejudice. 


11 


__l Wmmmai  


OTHER  ISSUANCES 


ADAMS,  Charles  see  SPEZZAFERRO 
ALBERT,  Harold  see  SPEZZAFERRO 
ALLEN,  Thomas  see  SPEZZAFERRO 
ANDREZ,  Jose  A.  v.  Department  of  the 
Air  Force  (DA07528410576,  April  1, 
1985) 

ANTHONY,  Myrle  S.  v.  Department  of 
the  Army  (AT04328410799,  April  15, 
1985) 

APPLE,  Janet  L.,  et  al  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (DE075281F0653, 

April  10,  1985) 

AUGUST,  Gerald  W„  see  APPLE 
AUTREY,  John  E.  v.  Office  of 
Personnel  Management 
(DA083 18410581,  April  1,  1985) 
BALLARD,  Larry  F.  v.  Department  of 
the  Air  Force  (SF315H8410128,  April 
16,  1985) 

BANKS,  Carol  see  SPEZZAFERRO 
BARON,  Richard  see  SPEZZAFERRO 
BATES,  Donald  see  SPEZZAFERRO 
BAYLOR,  Walter  R.  v.  Department  of 
the  Army  (DC03518410138,  April  8, 
1985) 

BLUMENSON,  Susan  R.  v.  Department 
of  Health  and  Human  Services 
(NY043284 10494,  April  15,  1985) 
BROWN,  Mildred  v.  U.S.  Marine  Corps, 
Department  of  the  Navy 
(SF531D8210810  and  SF07528210858, 
April  15,  1985) 

BURRIS,  Robert  C.,  Jr.  v.  U.S.  Postal 
Service  (SF07528510186,  April  18, 
1985) 

BURROWS,  Earl  A.,  Jr.  v.  District  of 
Columbia  Government 
(DC0351 8090095 ADDCOMP,  April  1, 
1985) 

CALDWELL,  David  see 
SPEZZAFERRO 

CARTER,  Clyde  F.  v.  U.S.  Postal 
Service  (CH03538410307,  April  15, 
1985) 

CENSABELLA,  Gerald  see 
SPEZZAFERRO 
CHAPPELLE,  William  L.  v. 

Department  of  Labor 
(AT075284 10885,  April  25,  1985) 
CHOMITZ,  Richard  see 
SPEZZAFERRO 
COBB,  Elsie  C.  v.  Veterans 
Administration  (BN03538000001REM, 


April  9,  1985) 

COLE,  Lawrence  see  SPEZZAFERRO 
COLE,  W.  Quinten  v.  Office  of 
Personnel  Management 
(DA0831 83 10075,  April  30,  1985) 
COLEMAN,  William  C.  v.  Department 
of  the  Army  (SF04328410972,  April 
23,  1985) 

CORTRIGHT,  Gloria  J.  v.  Department 
of  Transportation  (SF07528411062, 
April  11,  1985) 

CRISP,  Gary  see  SPEZZAFERRO 
CROWE,  Morris  G„  see  APPLE 
DAVIS,  Joseph  E„  see  SPEZZAFERRO 
DAVIS,  Theodore  A.  v.  Veterans 
Administration  (AT831L8211305, 

April  2,  1985) 

DEMIO,  Gerald  see  SPEZZAFERRO 
DESROCHERS,  Leonard  v.  U.S.  Postal 
Service  (BN07528410041COMP  and 
BN07528419004COMP,  April  1,  1985) 
DICKSON,  Donald  v.  Department  of 
Agriculture  (DC07528210728,  April 
16,  1985) 

DILLARD,  Andrew,  Sr.,  v.  U.S.  Postal 
Service  (AT07528211183,  April  9, 

1985) 

EMELIO,  Salvatore  v.  U.S.  Postal 
Service  (DC03538110880ADD,  April 
15,  1985) 

EVERLY,  John  E.  v.  National 
Transportation  Safety  Board 
(DC035 1 82105 11ADDREM,  April  15, 
1985) 

FOLEY,  Michael  see  SPEZZAFERRO 
FOSTER,  John  see  SPEZZAFERRO 
FROMER,  Robert  v.  Department  of 
Defense  (SF07528410786,  April  23, 
1985) 

GRAGG,  Gerald  P.  v.  Department  of 
the  Air  Force  (DA07528310484COMP, 
April  5,  1985) 

GREGORY,  Michael  E.  v.  Tennessee 
Valley  Authority  (AT07528410091, 
April  4,  1985) 

HALL,  Bailey  D.  v.  Office  of  Personnel 
Management  (AT831M8411007,  April 
4,  1985) 

HAZARD,  Lester  W.  see 
SPEZZAFERRO 

HILL,  Clyde  V.  v.  Department  of  the 
Interior  (SF07528410255COMP  and 
SF07528411077,  April  24,  1985) 
HUSKEY,  Dorothy  A.  v.  Office  of 
Personnel  Management 
(DA083 184 10628,  April  30,  1985) 

IN  RE  IMPLEMENTATION  OF  5 


C.F.R.  Part  771  by  the  Marine  Corps 
(HQ12058410014,  April  30,  1985) 

IN  RE  PUBLIC  DISSENT  (5  C.F.R. 

§§  735.104,  735.201a  and  7 C.F.R. 

§ 0.735-1 1(a)(6))  (HQ12058510002, 

April  15,  1985) 

JONES,  D.  C.  v.  U.S.  Postal  Service 
(DA075284 10479,  April  9,  1985) 
KARAVAS,  Paul  see  SPEZZAFERRO 
KILDAY,  Peter  J.  see  SPEZZAFERRO 
KILPPERT,  Gary  J.  v.  Defense 
Contract  Audit  Agency 
(SF04328310269,  April  24,  1985) 
LABRIE,  Leon  see  SPEZZAFERRO 
LABRIE,  Robert  see  SPEZZAFERRO 
LALIBERTE,  Armand  see 
SPEZZAFERRO 

LANDON,  Wanda  L.  v.  Department  of 
the  Navy  (SL04328210247,  April  30, 
1985) 

LAPRADE,  Rona  and  SHETLER, 
Kathleen  v.  Department  of 
Transportation,  Maritime 
Administration  (DC03518410053  and 
DC03518410054,  April  16,  1985) 
LAVIGNE,  Charles  see 
SPEZZAFERRO 

LIZUT,  Otto  H.  v.  Department  of  Army 
(PH075281 10266 ADD,  April  4,  1985) 
LOWE,  Patricia  A.  v.  Department  of  the 
Navy  (SF075285 10093,  April  11,  1985) 
LUNKIN,  Willie  v.  U.S.  Postal  Service 
(SF075281 10902COMP,  April  18, 

1985) 

MacDONALD,  Francis  see 
SPEZZAFERRO 
MADDOCKS,  Maynard  see 
SPEZZAFERRO 

MAGGI,  William  see  SPEZZAFERRO 
MANN,  Ernestyne  v.  Veterans 
Administration  (NY07528510034, 

April  15,  1985) 

MARCOTTE,  Paul  see  SPEZZAFERRO 
McBEEN,  Nancy  L.  v.  Department  of 
the  Interior,  National  Park  Service 
(DE07528410038REM,  April  8,  1985) 
McGOWEN,  William  see 
SPEZZAFERRO 

McPARTLAND,  John  J.  v.  Office  of 
Personnel  Management 
(DC831L8310993COMP,  April  22, 

1985) 

MILLER,  Richard  v.  Department  of  the 
Navy  (SF07528410045REM,  April  11, 
1985) 

MILLSPAW,  Patrick  see 
SPEZZAFERRO 


12 


MOORE,  Roger  O.  v.  Department  of 
Transportation  (AT075281F9005COM- 
P,  April  8,  1985) 

MURPHY,  Patrick  see  SPEZZAFERRO 
MYNAH  AN,  Francis  see 
SPEZZAFERRO 

NELSON,  Raymond  R.  v.  Veterans 
Administration  (SF07528410123COM- 
P,  April  1,  1985) 

NEWTON,  Richard  H.  v.  Department  of 
the  Navy  (PH04328310214,  April  2, 
1985) 

OSTERKAMP,  Michelle  see  VASQUEZ 
PETERS,  Mary  see  SPEZZAFERRO 
PETERS,  Ronald  see  SPEZZAFERRO 
PROCTOR,  Maxine  J.  v.  Equal 
Employment  Opportunity  Commission 
(DC07528410491,  April  4,  1985) 
ROBISON,  Hubert  E.  v.  Office  of 
Personnel  Management 
(DA083 184 10586,  April  18,  1985) 
ROSS,  John  A.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (DE075281F0494, 

April  8,  1985) 

RYSAVY,  August  R.  v.  Department  of 
Housing  and  Urban  Development 
(DE03518310295,  April  23,  1985) 
SANCHEZ,  Jose  A.  v.  Department  of 
the  Air  Force  (DA07528410542,  April 
19,  1985) 

SCHUCK,  Richard  N.  and 
WASHINGTON,  Alfred  E.  v.  U.S. 
Postal  Service  (CH075284 10682  and 
CH07528510070,  April  30,  1985) 
SHETLER,  Kathleen  see  LAPRADE 
SOCIAL  SECURITY 
ADMINISTRATION,  DEPARTMEN- 
T OF  HEALTH  AND  HUMAN 
SERVICES  v.  Thomas  P.  Givens 
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Martin  D.  Keely  v.  Merit 

Systems  Protection  Board 
Appeal  No.  85-515 
(Fed.  Cir.,  April  30,  1985) 

Petitioner  in  this  case  sought 
review  of  a decision  of  the 
MSPB  denying  him  attorney 
fees  for  litigation  before  the 
Board.  The  case  arose  from  a 
challenge  by  Keely  to  his 
separation  by  reduction-in-force. 

When  the  agency  notified 
petitioner  that  he  had  been 
reached  for  release  from  his 
competitive  level  he  requested 
assignment  to  another  position 
asserting  that  he  was  entitled  to 
displace  the  career  conditional 
employee  who  occupied  the 
position.  The  agency  refused  to 
offer  petitioner  the  position  in 
question,  and  he  was  separated. 

In  a subsequent  appeal  to  the 
MSPB,  a presiding  official  found 
that  the  agency  erred  in  refusing 
the  assignment.  The  agency  filed 
a petition  for  review  with  the 
Board  based  on  documents 
allegedly  tending  to  show  that 
the  selective  factor  for  the 
position  in  question,  used  by  the 
agency  to  deny  assignment  to 
the  petitioner,  was  approved  by 
the  Office  of  Personnel 
Management.  The  agency 
contended  that  the  documents 
constituted  new  and  material 
evidence  not  available  when  the 
record  was  closed. 

The  Board,  however,  observing 
that  the  documents  had  been  in 
the  agency’s  possession  for 
almost  three  years  denied  the 
petition  based  on  Powell  v. 
Department  of  the  Interior,  5 
MSPB  35  (1980).  In  that  case 


the  Board  had  held  that 
documents  prepared  and 
retained  by  an  agency  as  part  of 
its  records  kept  in  the  normal 
course  of  operations  could  not 
qualify  for  review  since  those 
documents  were  available  before 
and  during  the  hearing  and  the 
agency  had  knowledge  of  their 
existence.  Thus,  in  Keely’s  case 
the  Board  found  the  agency’s 
contention  to  “lack  merit’’. 

Keely  then  filed  a motion  for 
attorney  fees  asserting  that  fees 
were  warranted  because  the 
agency  knew  or  should  have 
known  that  it  would  not  prevail 
on  the  merits  when  it  initiated 
the  action  and  when  it  appealed 
the  adverse  decision  of  the 
presiding  official.  The  presiding 
official  denied  the  petitioner’s 
motion  for  attorney  fees  finding 
the  agency’s  determination  on 
his  substantive  entitlement  to 
assignment  narrow  but  tenable. 
With  regard  to  petitioner’s 
assertion  that  the  agency’s 
petition  for  review  was  frivolous, 
the  presiding  official  merely 
stated  that  there  was  no  such 
finding  in  the  Board’s  decision. 
The  Board  denied  Keely’s 
petition  for  review  of  the 
presiding  official’s  decision. 

The  court  found  that  the 
determination  of  whether  an 
award  of  attorney  fees  is 
warranted  in  the  interest  of 
justice  is  not  limited  to  an 
examination  of  an  agency’s 
initial  action.  The  interest  of 
justice  standard  encompasses 
circumstances  that  extend 
beyond  an  agency’s  initial  filing 
action.  Therefore,  the  court 
found  that  notwithstanding  the 


merits  of  the  agency’s  initial 
action,  an  award  of  attorney  fees 
under  the  interest  of  justice 
standard  is  proper  where  the 
agency  brings  an  appeal  that  is 
clearly  without  merit. 

In  the  instant  case  the  court 
found  that  the  agency  brought 
an  appeal  based  on  contentions 
which  “lacked  merit.’’  The  court 
found  that  the  legal  issue  raised 
by  the  agency’s  new  evidence 
contentions  had  been  resolved 
by  the  Board  years  earlier  in 
Powell,  and  the  agency 
presented  no  reasonable  basis 
for  attempting  to  relitigate  that 
issue.  The  agency  did  not 
request  the  Board  to  overrule 
Powell,  nor  did  the  agency 
distinguish  Powell.  The  court 
noted  that  the  agency  failed  to 
even  cite  Powell  in  its  petition 
for  review.  Accordingly,  the 
court  held  that  the  interest  of 
justice  warranted  an  award  of 
attorney  fees  from  the  date  the 
agency  filed  its  petition  for 
review. 

The  Board’s  decision  was 
reversed  and  remanded. 

Effie  Ann  Rotnane  v.  Defense 

Contract  Audit  Agency 
Appeal  No:  85-512 
(Fed.  Cir.,  April  26,  1985) 

This  appeal  was  from  a 
decision  of  the  Merit  Systems 
Protection  Board 
(AT531D8410142),  affirming  the 
agency’s  reconsideration  decision 
which  had  sustained  the  denial 
of  appellant's  within-grade  pay 
increase. 

The  presiding  official  had 
found  that  the  agency  presented 
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substantial  evidence  that 
appellant’s  performance  in  the 
critical  elements  of  her  position 
was  unacceptable  during  the 
applicable  waiting  period.  The 
only  issue  before  the  court  on 
appeal  was  whether  substantial 
evidence  is  the  appropriate 
standard  for  reviewing  the 
agency’s  determination  to  deny 
appellant’s  within-grade  pay 
increase. 

In  South  Corp.  v.  United 
States,  690  F.2d  1368,  1370-71 
(Fed.  Cir.  1982)  the  court 
adopted  as  binding  precedent 
the  prior  decisions  of  its 
predecessor  courts,  the  U.S. 
Court  of  Claims  and  the  U.S. 
Court  of  Customs  and  the 
Patent  Appeals.  Therefore,  in 
absence  of  an  in  banc 
consideration  of  the  instant  case, 
the  court  found  that  it  was 
bound  by  the  decision  in  Meyer 
v.  Department  of  Health  and 
Human  Services,  666  F.2d  540 
(Ct.  Cl.  1981),  in  which  the  Court 
of  Claims  held  that  substantial 
evidence  under  5 U.S.C. 
7701(c)(1)(A)  is  the  appropriate 
standard  for  the  Board’s  review 
of  an  agency’s  withholding  of  an 
employee’s  within-grade 


increase.  A suggestion  from  the 
petitioner  for  an  in  banc  hearing 
was  declined  on  March  15,  1985. 
The  court  noted  that  it  was 
convinced  of  the  correctness  of 
the  Meyer  decision,  although  it 
recognized  that  other  circuits 
reached  contrary  results. 

The  Board's  decision  in  this 
case  was  affirmed. 


Reva  M.  Smith  v.  Office  of 

Personnel  Management 

Appeal  No.  85-787 
(Fed.  Cir.,  April  19,  1985) 

Petitioner  was  granted 
disability  retirement  in  July 
1975.  As  of  December  31,  1982, 
the  Office  of  Personnel 
Management  (OPM) 
discontinued  the  annuity  on  the 
ground  that  her  earning  capacity 
had  been  restored.  The  Board 
affirmed  OPM’s  determination, 
effective  January  1,  1983. 

The  government’s  brief 
challenged  the  court’s 
jurisdiction  to  hear  appeals  from 
denials  of  requests  for  disability 
annuities.  However,  the  Supreme 
Court  has  determined  that  the 


U.S.  Court  of  Appeals  for  the 
Federal  Circuit  must  exercise  a 
limited  jurisdiction  over  such 
appeals.  See  Lindahl  v.  Office  of 
Personnel  Management,  53 
U.S.L.W.  4371,  4377  (U.S. 

March  20,  1985).  The  court  also 
stated  that  factual 
underpinnings  of  disability  are 
not  subject  to  judicial  review, 
but  that  the  Federal  Circuit  is 
required  to  determine  whether 
“there  has  been  any  substantial 
departure  from  important 
procedural  rights,  a 
misconstruction  of  the  governing 
legislation,  or  some  like  error 
‘going  to  the  heart  of  the 
administrative  determination.’ 
Lindahl,  supra;  Scroggins  v. 
United  States,  397  F.2d  295,  297 
(Ct.  Cl.  1968),  cert,  denied,  393 
U.S.  952  (1968). 

Smith  argued  that  OPM’s 
determination  was  not  based  on 
a preponderance  of  the  evidence. 
But  the  court  found  that 
petitioner’s  factual  allegations 
clearly  fell  outside  its  limited 
review  as  mandated  by  the 
Supreme  Court.  The  court 
affirmed  the  Board’s  decision. 
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PUBLICATION  SERVICES 
The  Digest 

The  Digest  is  a monthly 
publication  containing 
summaries  of  Board  orders  and 
a list  of  other  Board  orders  and 
issuances.  It  is  available  from 
the  Superintendent  of 
Documents,  under  stock  number 
062-000-80001-1,  either  by 
subscription  or  single  issue. 
Please  address  subscription  or 
purchase  inquiries 
to:  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
D.C.  20401. 

Initial  Decisions 

Initial  decisions  made  in  the 
regional  offices  are  available  on 
microfiche.  To  subscribe  to  the 
microfiche  “Federal  Employee 
Appeals  Decisions’’  at  $150  per 
year  for  microfiche  and  index, 
contact  the  National  Technical 
Information  Service  (NTIS), 

5285  Port  Royal  Road, 
Springfield,  Virginia  22161.  The 
stock  number  is  PB85-922700. 

Also  available  through  NTIS, 
under  stock  number 
PB83-922750,  is  microfiche  of 
the  more  than  11,000  initial 
decisions  which  the  Board’s 
regional  offices  issued  in 
connection  with  the  August 
1981  air  traffic  controller  strike. 
A paper  index  consisting  of  a 
subject  section  and  lead-case 
section  is  included.  The  cost  of 
this  microfiche/index,  “Federal 
Employee  Appeals  Decisions, 


Air  Traffic  Controller  Cases,”  is 
$150. 

Published  Board  Decisions 

Volumes  12  and  13  of 
Decisions  of  the  United  States 
Merit  Systems  Protection  Board 
are  available  through  the 
Superintendent  of  Documents. 
These  volumes— compilations  of 
final  Board  actions  and 
precedential  interlocutory 
decisions— include  an  index 
using  the  Board’s  key  number 
system.  Ordering  information 
is:  Volume  12  (covering  the 
period  October  through 
December  1982)— stock  number 
062-000-00017-1;  $16;  and 
Volume  13  (January  through 
March  1983)— stock  number 
062-000-00018-0;  $11. 

Earlier  Board  decision 
volumes  are  out  of  print.  With 
the  printing  of  Volume  13  the 
Board  discontinued  publishing 
its  decisions.  However,  readers 
are  referred  to  the  Board’s 
notice  in  the  Federal  Register  of 
March  4,  1985  {see  50  F.R.  8684) 
which  lists  organizations 
offering  a variety  of  services 
regarding  Board  orders. 

COPIES  OF  DECISIONS 
AND  ORDERS 

Copies  of  specific  initial 
decisions  and  Board  orders  may 
be  obtained  by  writing  to  the 
Information  Services  Division, 
Office  of  the  Clerk  of  the  Board, 
Merit  Systems  Protection 
Board,  Room  828,  1120  Vermont 
Avenue,  N.W.,  Washington,  D.C. 
20419.  Requests  should  include 


the  appellant’s  name,  the  docket 
number,  and  the  date  of  the 
decision  or  order. 

Persons  interested  in  Board 
issuances  are  invited  to  visit  the 
Information  Services  Division, 
Monday  through  Friday,  1 p.m. 
to  5 p.m.,  where  the  initial 
decisions,  Board  orders, 
publications,  and  microfiche 
described  above  are  available  for 
viewing. 

DEFINITIONS 

These  definitions  are  provided 
for  clarification  purposes  only 
and  are  not  intended  to  convey 
the  strict  legal  meaning  of  the 
terms. 

Addendum  Decision— an 
addendum  decision  deals  with 
attorney  fees. 

Deciding  Official— the  official 
who  renders  the  agency’s 
decision. 

Initial  Decision— the  regional 
office  decision  made  by  the 
presiding  official  in  response  to  a 
petition  or  appeal.  The  initial 
decision  becomes  final  in  35 
days  unless  a petition  for  review 
is  filed  with  the  Board  and 
granted  or  the  Board  reopens  on 
its  own  motion.  In  those  cases, 
the  Board’s  decision  becomes 
the  final  decision.  If  the  petition 
for  review  is  denied,  the  initial 
decision  becomes  final  five  days 
after  the  issuance  of  the  denial. 

Petition  for  Appeal — the  request 
filed  with  a Board  regional  office 
for  review  of  an  agency  action. 
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Petition  for  Review— the  request 
filed  with  the  three-member 
Board  in  Washington,  D.C.,  for 
review  of  an  initial  decision  of  a 
presiding  official. 

Presiding  Official— any  person 
designated  by  the  Board  to 
preside  over  any  hearing  or 
make  a decision  on  the  record. 
The  presiding  official  referred  to 
in  The  Digest  summaries  is 


usually  a Board  regional  office 
official  designated  by  the  Board 
to  perform  these  duties. 

Proposing  Official— the  agency 
official  who  initiates  an  action  to 
be  taken  against  an  employee. 

Regional  Office — the  Board 
office  authorized  to  receive 
appeals  from  the  area  where  the 
appellant’s  duty  station  was 


located  when  the  agency  action 
was  taken.  The  Board  has  1 1 
regional  offices. 

Voluntary  Expedited  Appeals 
Procedure— a voluntary 
alternative  procedure  designed 
to  adjudicate  relatively  simple 
non-precedential  appeals  in  an 
expedited,  informal  and  cost- 
effective  way,  in  accordance  with 
Board  precedent. 
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FEDERAL  REGISTER 
ISSUANCES 


Vol.  50,  No.  64 


Wednesday,  April  3,  1985 

13173 

MERIT  SYSTEMS  PROTECTION 

BOARD 

5 CFR  Part  1201 

Publication  of  Revised  Merit  Systems 
Protection  Board  Appeal  Form 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Publication  of  Revised  Appeal 
Form. 

SUMMARY:  The  Board  announces 
publication  of  a new  MSPB  Appeal 
Form,  Appendix  1 of  5 CFR  Part  1201, 
which  has  been  revised  in  format  to 
facilitate  the  filing  of  appeals  with  the 
Board.  The  Board  has  arranged  for 
copies  of  the  new  form  (Optional  Form 
283  (11/84))  to  be  made  available  to 
agencies  through  their  normal 
procurement  channels  from  the  General 
Services  Administration.  The  Board's 
regulations  at  5 CFR  1201.21(c)  require 
each  agency  to  provide  a copy  of  the 
appeal  form  to  any  employee  to  whom  it 
has  issued  a personnel  decision  notice 
on  a matter  appealable  to  the  Board. 
EFFECTIVE  DATE:  April  3,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  H.  Hoxie,  Director,  Information 
Services  Division,  Office  of  the  Clerk  of 
the  Board,  Merit  Systems  Protection 
Board,  1120  Vermont  Avenue  NW„ 
Washington,  D.C.  20419,  (202)  653-7200. 
SUPPLEMENTARY  INFORMATION:  The 
Board's  revision  of  the  appeal  form 
(Edition  11/84)  does  not  constitute  a 
substantive  change  over  the  previous 
appeal  form  (Edition  5/80)  and  the  latter 
will  remain  valid  for  purposes  of  filing 
appealsAvith  the  Board.  However,  the 
Board  encourages  agencies  and 
employees  to  order  and  use  the  new 
appeal  form  since  it  has  been  revised  to 
improve  the  accuracy  and  completeness 
of  appeal  filings.  The  following 
summarizes  the  significant  changes  in 
format  of  the  revised  form: 

(1)  Instructions.  The  instructions  type 
size  was  expanded  to  improve 
readability,  and  instructions  were  added 
regarding  premature  appeals  and  other 
matters  to  improve  completeness  and 
legibility  of  appeal  filings. 


(2)  Copies.  The  new  instructions 
request  one  original  and  one  copy  (the 
old  form  requested  three  copies) 
reflecting  the  internal  MSPB  change  to  a 
single  file  system. 

(3)  Spacing  and  Wording.  The  overall 
spacing  and  wording  of  the  form’s 
information  blocks  were  changed  to  help 
improve  the  accuracy  and  completeness 
of  responses. 

(4)  Hearing/Representative.  The 
previous  Part  III,  "Hearing”  section,  was 
divided,  and  a “Designation  of 
Representative”  section  was  established 
as  Part  IV.  The  old  line  27B  signature 
block,  and  the  old  line  28  witness  blocks 
were  eliminated  because  they  were  not 
necessary. 

(5)  Part  V — RIF.  The  previous  Part  IV, 
“Reduction-in-Force”  (RIF),  is  now  Part 
V. 

Please  note  that  the  Voluntary 
Expedited  Appeal  Form,  Appendix  1-A 
to  5 CFR  Part  1201,  remains  valid  for  the 
purposes  of  appeals  filed  in  Board 
regional  offices  where  the  voluntary 
expedited  appeals  procedure  is  in  effect. 

List  of  Subjects  in  5 CFR  Part  1201 

Administrative  practice  and 
procedure,  Government  employees. 

Dated:  March  28,  1985. 

For  the  Board. 

Herbert  E.  Ellingwood, 

Chairman. 

Accordingly,  5 CFR  Part  1201, 
Appendix  I,  is  revised  as  follows: 

(Continued) 


20 


UNITED  STATES  MERIT  SYSTEMS  PROTECTION  BOARD 

APPEAL 


AGENCY  USE  ONLY 


INSTRUCTIONS. 


THE  PURPOSt  Df  THIS  FGRM  IS  TY)  IIKLP  YOU  PROVIDE  IMIHH7  VNT  INFYIKMaTION  TO  IKK  t>  B MERIT  SYSTEMS  I'KI  17  K 1 II  IN  WiAHI)  THE  MO*  HO  . WHF.NYOI  tilt  A 
AW.AI.  YOU  ARE  NOT  REQUIRED  TO  USF.  THIS  PliRM  AND  YOU  ARK  NOT  I IMITEIi  III  ANSWKHING  THE  QUESTIONS  ON  THE  HiKM  II  YOI  HU  THERE  Is  ifYIH  H 
INEORMATION  YOU  WISH  TO  PROVIDE:  HOWEVER  IE  YOU  DO  NOT  USE  THE  EoRVI  UlUS  APPEAL  IKK  UMENTN  MUST  l UMPI  Y WITH  Till-  HOAKI'S  MO. I I AIIONS  fM  H 

AGENCY  S PERSONNEL  DEERE  WILL  PROVIDE  YOU  WITH  A COPY  OE  THESE  REGULATIONS  AND  THE  BOARD  ADVISES  YOU  IT  I HEVIE  W THEM 

ALL  APPEALS  PILED  BEFORE  AGENCY  ACTION  HAS  BEEN  1 AKEN  WIIJ.  BE  ITINSIDEKEI)  PREMATURE  AND  WILL  BE  RETURNED  WITHOIT  ACTION 

ALL  APPELLANTS  WHO  ELECT  TO  USE  THIS  FORM  SIIOU1  I)  UOMPt  FTP  PARTS  I THROUGH  IV  ONI  Y THOSE  WHO  ARE  AI'I’EAI  ISO  KKIILTTION  IN  E'GR'  E HD  * 1 ION'  .H 

REQUIRED  TO  COMPLETE  PART  V THE  INFORMATION  MUST  BE  TYPED  OR  PRINTED  CLEARLY  ANSWER  Al.l.  QUESTIONS  and  USE  N A WHEN  THE  Ql  ESTION  IS  sor 
APPLKABLE  TO  YOUR  APPEAL  A LI  APPEL!  ANTS  MUST  SIGN  AND  DATE  THE  ETIKM  IN  THE  SPACE  PRO\  IDED  AT  THE  END  (IE  I'u.E  t )OR  17  70  HE  U l El'l  Ell  II)  THE.  Bo  a PI. 
AND  TO  INDICATE  APPROV  AL  OE  THE  CONTENTS  OE  THE  ENTIRE  FORM 

YOU  MAY  SUPPLEMENT  YOUR  RESPONSE  TO  ANY  QUESTION  IN  THE  SPACE  PROVIDED  ON  PAGE  1 OR  IE  NEEDED.  ON  SEPARATE  SHEETS  OE  P.vPF  H IE  (F  PA  RATE  SHE  E 7 - ABE 
USED  P1T.ASE  PUT  YOUR  NAME  AND  SOUIAI  SECURITY  NUMBER  A r THE  TOP  OF  EA(  I!  PAGE  INDICATE  HY  NUMBER  Willi  II  Ql  ESTION  YOU  ARE  AN)  WEEING  * Ml  *TI  ’ 

THE  EXTRA  PAGES  TO  THE  FORM 

WJIERf  TO  FILE- YOI'  OR  YOUR  REPRESENTATIVE  ARE  REQUIRED  fo  KILE  ONE  ORIGINAL  AND  ONE  COPY  OF  THIS  EORVI  Toce  I HHt  w 1 1 II  I is  a n v :ime  • * I 1 H I HE 

BOARDS  REGIONAL  OFFICE  IDENTIEIED  IN  THE  DECISION  NOTH  E PROVIDE.!)  BY  THE  AGENCY  PILING  MUST  BE  MADE  EITHER  BY  IT  1C'  .N  M DElI  KRY  HI  he.. . NORM  VI. 
BUSINESS  HOURS  TO  THE  APPROPRIATE  BOARD  REGION  AI.OEEKE  OR  BY  MAIL  ADDRESSED  TO  THAT  OEEK'E  THE  BOARD  hE(  OMMENHs  HI  1 IM.M-  v 'f  KKQI  IRE  HIM  - 
USE  CERTIFIED  MAIL 


PRIVACY  ACT  STATEMENT 


rwt  torrtt  request*  person*!  information  which  « relevant  and  necessary  to  'eaefi  a 
sciaion  hi  your  appeal  The  U S Mem  Systems  Protection  Board  collects  this  information 
. order  to  process  appeals  i*>der  it*  statutory  and  regulatory  authority  Str.ce  your  appeal 
s t voluntary  action  you  are  not  required  to  provide  any  personal  information  in  connection 
at)  it  However,  failure  to  supply  the  U S Merit  Syslems  Protection  Board  with  all  the 
'formation  essential  to  reach  a decision  m your  case  could  resril  in  the  rejection  ol  your 
ppeal 


You  should  know  that  the  dec.stons  ol  the  U S Mem  Systems  Prelection  Board  on  appea 
are  Imal  administrative  decisions  and  as  such  are  available  to  me  public  mde.  m* 
provisions  ol  the  Freedom  ol  Inlormaiion  Act  Addi'.'Onaiiy,  ■!  is  possible  llial  .nloimaiiori 
contained  m your  appeal  tile  may  be  released  as  requ'ied  by  me  Freedom  o'  information 
Act  Some  mlormalion  about  your  appeal  will  a.so  be  used  in  depeisonalued  form  as  a daia 
base  lor  program  statistics 


PART  1.  APPELLANT  IDENTIFICATION 

1 NAME  (Last  first  middle/ 

2 SOCIAL  SECURITY  NuMBFR 

3 PRESENT  ADDRESS  /Somber  and  street  c»fv.  state  and  ZIP  rude/  YOU  ARE  REQUIRED  TO  NOTIFY  THE 
BOARD  OF  ANY  ADDRESS  CHANGE  IN  ORDER  TO  INSURE  THE  COHRECT  DELIVERY  OF  A DECISION 

4 HOME  PHONE  t/mlude  area  unie' 

5 OFFICE  PHONE  i Im  ludr  area  tode’ 

PART  II.  APPEALED  ACTION 


6 BRIEFLY  DESCRIBE  THE  AGENi'Y  ACTIOS  YOU  WISH  TO  APPEAL  AND  ATTACH  ANY  RELEVANT  DOCUMENTS  ttg.a  S/Mice  of  Pmjx*ed  Action  a Form  SO.  or  Apmi  % 
Appeal  tJa  t sion  i , 


S v,ER  >?0i 
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11  ARE  YOU  A VETERAN  OR  ENTITLED 
TO  THE  EMPLOYMENT  RIGHTS  OF  A 

VETERAN? 

□ YES  □ NO 

12  EMPLOYMENT  STATUS 

CD  Temporary  CD  Applicant  O Retired 

CD  Permanent  CD  Term 

13.  IF  RETIRED,  DATE  OF  RETIREMENT  (Month,  day.  year/ 

14  TYPE  OF  SERVICE 

□ Competitive 

□ Excepted 

15  LENGTH  OF  GOVERNMENT 
SERVICE 

16.  LENGTH  OF  SERVICE 
WITH  ACTING  AGENCY 

17.  WERE  YOU  SERVING  A PROBATIONARY  OR  TRIAL 
PERIOD  AT  THE  TIME  ACTION  WAS  TAKEN  BY  THE 
AGENCY? 

□ YES  □ NO 

18  DATE  WRITTEN  PROPOSED  ACTION  NOTICE 
RECEIVED  (Month,  day.  year)  (Attach  copy) 

19  OATE  FINAL  DECISION  NOTICE  RECEIVED  (Month, 
day.  year*  (Attach  Copy) 

20  EFFECTIVE  DATE  OF  ACTION  (Month,  day.  year) 

21  WHY  DO  YOU  THINK  THE  AGENCY  WAS  WRONG  IN  TAKING  THIS  ACTION?  (Explain  briefly) 


22  WHAT  ACTION  WOULD  YOU  LIKE  THE  BOARD  TO  TAKE  ON  THIS  CASE? 


23  IF  YOU  BELIEVE  YOU  WERE  DISCRIMINATED  AGAINST  BY  THE  AGENCY  BECAUSE  OF  EITHER  YOUR  RACE,  COLOR.  RELIGION.  SEX,  NATIONAL  ORIGIN.  MARITAL 
STATUS.  POLITICAL  AFFILIATION.  HANDICAPPING  CONDITION.  OR  AGE.  INDICATE  SO  AND  EXPLAIN  WHY  YOU  BELIEVE  IT  TO  BE  TRUE  YOU  MUST  INDICATE.  BY 

EXAMPLES.  HOW  YOU  WERE  DISCRIMINATED  AGAINST 


24  HAVE  YOU  FILED  A FORMAL  DISCRIMINATION  COMPLAINT 
CONCERNING  THE  MATTER  WHICH  YOU  ARE  SEEKING  TO 
APPEAL  WITH  YOUR  AGENCY  OR  ANY  OTHER  AGENCY? 

□ YES  (Attach  copy 1 

□ 

NO 

24A  IF  YES.  DATE  FILED  (Month,  day.  year) 

24B  PLACE  FILED  M/^ncv  anJ  location ) 

2«C 

HAS  THERE  BEEN  A DECISION? 

D YES  (Attach  copy) 

□ NO 

Optional  Form  2*3  (Re*  11-44) 
Pag*  2 
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25  HAVE  YOU  OR  ANYONE  IN  YOUR  BEHALF,  FILED  A FORMAL  GRIEVANCE  WITH  YOUR  AGENCY  CONCERNING  THIS  MATTTER,  UNDER  A NEGOTIATED  GRIEVANCE 
PROCEDURE  PHOVIDED  BY  A COLLECTIVE  BARGAINING  AGREEMENT? 


[ YES  (Attach  copy)  | | NO 


26A  IF  YES.  DATE  FILED  t Month . day.  year) 

25B  PLACE  FK.ED  (Agency  and  location l 

25C  HAS  DECISION  BEEN  ISSUED? 

1 1 YES  (Attach  copy > [ ] NO 

250  IF  YES,  OATE  FILED  (Month,  day  year) 

25€  NAME  OF  ISSUING  OFFICIAL 

25F  TITLE  Of  ISSUING  OFFICIAL 

PART  III.  HEARING 

26  YOU  HAVE  A RIGHT  TO  A HEARING  ON  THIS  APPEAL  IF  YOU  DO  NOT  WANT  A HEARING.  THE  BOARD  WILL  MAKE  ITS  DECISION  ON  THE  BASIS  Of  THE 
DOCUMENTS  YOU  AND  THE  AGENCY  SUBMIT  IF  NO  SQUARE  IS  CHECKED.  THE  BOARD  WILL  PRESUME  YOU  ARE  WAIVING  A HEARING  DO  YOU  WANT  A 
HEARING' 

□ YES  Q NO 

If  YOU  CHOOSE  TO  HAVE  A HEARING  THE  BOARD  WILL  NOTIFY  YOU  WHEN  ANO  WHERE  IT  IS  TO  BE  HELD 

PART  IV.  DESIGNATION  Of  REPRESENTATIVE 


27  YOU  HAVE  THE  RIGHT  TO  DESIGNATE  SOMEONE  TO  REPRESENT  YOU  ON  THIS  APPEAL  IF  HE/SHE  AGREES  TO  DO  SO.  THIS  PERSON  DOES  NOT  HAVE  TO  BE  AN 
ATTORNEY  THE  AGENCY  HAS  A RIGHT  TO  CHALLENGE  YOUR  CHOICE  OF  A REPRESENTATIVE  IF  THERE  IS  A CONFLICT  OF  INTEREST  OR  POSITION  YOU  MA  v 
CHANGE  YOUR  DESIGNATION  Of  A REPRESENTATIVE  AT  A LATER  DATE,  IF  YOU  SO  DESIRE.  BUT  MUST  NOTIFY  THE  BOARD  PROMPTLY  Of  ANY  CHANGE 


27A 

► 


"I  HEREBY  DESIGNATE  TO  SERVE  AS  MY  REPRESENTATIVE  DURING  THE  COURSE  OF  THIS  APPEAL  I 

UNDERSTAND  THAT  MY  REPRESENTATIVE  IS  AUTHORIZED  TO  ACT  ON  MY  BEHALF  ' 


??n  ncppFSENTATIVE  S ADDRESS  AND  PHONE  NUMBER 


27C  REPRESENTATIVE'S  SIGNATURE 


270  DATE 


27E  REPRESENTATIVE'S  EMPLOYER 


PART  V.  REDUCTION-IN-FORCE  (RIF) 


INSTRUCTIONS  FILL  OUT  THIS  PART  ONLY  IF  YOU  ARE  APPEALING  FROM  A REDUCTION  IN  FORCE  (RIF)  YOUR  AGENCY'S  PERSONNEL  OFFICE  CAN  FURNISH  YOU 
MOST  OF  THE  INFORMATION  REOUESTEO  BELOW 


28  RETENTION  GROUP  OR  SUB-GROUP 

29  SERVICE  COMPUTATION  DA TC 

30  HAS  YOUR  AGENCY  OFFERED  YOU  ANOTHER 
POSITION  RATHER  THAN  SEPARATING  YOU? 

ED  YES  1 1 NO 

31  TITLE  Of  POSITION  OFFEREO 

32  GRADE  OF  POSITION  OFFEREO 

33  SALARY  Of  POSITION  OFFERED 

S PER 

34  LOCATION  OF  POSITION  OFFERED 

35  DID  YOU  ACCEPT  THIS  POSITION? 
QyES  | | NO 

36  EXPLAIN  WHY  YOU  BELIEVE  YOU  SHOULD  NOT  HAVE  BEEN  AFFECTED  BY  THE  REDUCTIONS  FORCE  t Explanations  could  include  You  uere  placed  in  the  wrong 
retention  group  or  subgroup,  an  error  was  made  in  the  computation  of  your  service  computation  date,  competitive  area  was  too  narrow,  improperly  reached  for  separation 
from  i onipetilive  level,  an  exception  was  made  to  the  regular  order  of  selection,  full  JO-day  notice  urns  not  given,  you  believe  you  ran  bump  a person  in  a lower  retention 
group  or  subgroup,  or  any  other  reasons  Please  provide  as  much  information  as  possible  regarding  each  reason  I 


Opu onai  Form  2*3  (IWv  1 1 

3 
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37.  Ri  tPPi  FMENTAL  ANSWER  SPACE 


ATTENTION— THIS  APPEAL  MUST  BE  SIGNED 


< 


1 CERTIFY  that  all  o(  the  statements  made  in  this 

SIGNATURE  OF  APPELLANT 

DATE  SIGNED 

Appeal  are  true,  complete,  and  correct  to  the  best  of 
my  knowledge  and  bekel. 

* U.S.  GOVERNMENT  PRINTING  OFFICE  : 1964  0 - 461-275  (337) 


OphooBl  Fo»nr>  283  (R«v  11-84) 
Page  4 
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Appendix  II  to  Part  1201 — Appropriate 
Regional  Office  for  Filing  Appeals 

All  submissions  shall  be  addressed  lo 
the  Regional  Director.  Merit  Systems 
Protection  Board,  at  the  below-listed 
addresses,  according  to  geographic 
region  of  the  employing  agency. 


For  the  Hoard 

I J .1  led:  April  15.  18»5 
Herbert  E.  Ellingwood. 

Chairman. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5 CFR  Part  1201 

Practice  and  Procedure;  Realignment 
of  Regional  Offices 

agency:  Merit  Systems  Protection 
Board. 

ACTION:  Final  rule. 

SUMMARY:  The  Merit  Systems  Protection 
Board  announces  realignment  of  the 
geographical  areas  of  its  regional 
offices.  The  realignment  affects  regions 
covering  territory  located  primarily  west 
of  the  Mississippi  River. 

EFFECTIVE  DATE:  May  1,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Doheny,  (202)  853-7980. 
SUPPLEMENTARY  INFORMATION:  The 

Merit  Systems  Protection  Board  has 
realigned  the  geographical  jurisdiction 
of  six  of  its  regional  offices:  Atlanta, 
Dallas,  Denver,  St.  Louis,  San  Francisco 
and  Seattle.  The  realignment  is  designed 
to  enable  the  Board  to  be  more 
responsive  to  the  needs  of  appellant  and 
agency  clients.  It  takes  advantage  of  the 
demonstrated  capacity  of  three  small 
regional  offices  to  handle  a greater 
amount  of  territory  than  is  currently 
assigned  to  them,  and  it  provides  for  a 
better  balanced  caseload  among  all  of 
the  regions.  It  is  also  fully  consistent 
with  the  government-wide  effort  to 
streamline  federal  regional  structures 
for  the  purpose  of  cost-effectiveness  am* 
efficiency  in  operations.  Agencies  are 
required  to  provide  employees,  against 
whom  an  action  appealable  to  the  Board 
has  been  taken,  notice  of  their  appeal 
rights  and  the  correct  address  of  the 
MSPB  regional  office  to  which  their 
appeals  should  be  sent.  Accordingly, 
agencies  and  other  interested  parties 
should  carefully  review  the  boundary 
changes  in  Appendix  II. 

List  of  Subjects  in  5 CFR  Part  1201 

Government  employees, 
Administrative  practice  and  procedures. 
Civil  rights. 

PART  1201— (AMENDED) 

Accordingly,  Appendix  II  to  5 CFR 
Part  1201  is  revised  to  read  as  follows: 


Address  of  Appropriate  Regional 
Office  and  Area  Where  Agency  is 
Located: 

1.  Atlantic  Regional  Office  1770 
Peachtree  Street.  NF-.  Atlanta,  Georgia 
30309  (Alabama.  Florida.  Georgia. 
Mississippi.  North  Carolina,  South 
Carolina). 

2.  Boston  Regional  Office.  150 
Causeway  Street,  Room  1122.  Boston, 
Massachusetts  021 14  (Connecticut. 
Maine.  Massachusetts.  New  Hampshire. 
Rhode  Island,  Vermont). 

3 Chicago  Regional  Office,  230  South 
Dearborn  Street.  31st  Floor.  Chicago. 
Illinois  80804  (Illinois,  Indiana. 

Michigan.  Minnesota,  Ohio.  Wisconsin). 

4.  Dallas  Regional  Office,  1100 
Commerce  Street.  Room  6F20,  Dallas, 
Texas  75242  (Arkansas.  Louisiana. 
Oklahoma.  Texas,  Swan  fsland). 

5 Denver  Regional  Office.  730  Simms 
Street.  Room  301,  Golden,  Colorado 
80-401  (Arizona,  Colorado.  Kansas, 
Montana,  Nebraska,  Nevada.  New 
Mexico  North  Dakota,  South  Dakota, 
t hah,  Wyoming). 

0.  New  York  Regional  Office.  28 
Federal  Plaza.  Room  2341,  New  York. 
New  York  10278  (New  Jersey.  New  York. 
Puerto  Rico,  Virgin  Islands). 

7.  Philadelphia  Regional  Office.  U S. 
Customhouse,  Room  501,  Second  and 
Chestnut  Street.  Philadelphia, 
Pennsylvania  19106  (Camden  County 
(New  Jersey),  Delaware.  Maryland, 
Pennsylvania,  Virginia.  West  Virginia). 

8.  St  Louis  Regional  Office.  1520 
Market  Street.  Room  1740,  St  Louis. 
Missouri  63103-2692  (Iowa.  Kentucky. 
Missouri,  Tennessee). 

9.  San  Francisco  Regional  Office.  525 
Market  Street.  Room  2800,  San 
FTancisco,  California  94105  (California) 

10.  Seattle  Regional  Office.  915 
Second  Street,  Room  1840.  Seattle, 
Washington  98174  (Alaska,  Hawaii. 
Idaho.  Oregon,  Washington.  Pacific 
overseas). 

1 1 Washington  Regional  Office,  5203 
Leesburg  Pike.  Suite  1109.  Fells  Church, 
Virginia  22041  (Washington.  D C. 
Metropolitan  Area,  all  overseas  areas 
not  otherwise  covered). 
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MERIT  SYSTEMS  PROTECTION 

BOARD 

§ CFR  Ch.  II 

Regulatory  Agenda 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Semiannual  agenda  of 
regulations. 


summary:  The  following  Merit  Systems 
Protection  Board  regulations  are 
scheduled  for  review  or  development 
from  April  1985  through  April  1980.  This 
agenda  carries  out  the  MSPB’s 
responsibilities  to  publish  a semiannual 
agenda  under  E.0. 12291,  Federal 
Regulation,  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  Chapter  6). 


Regulatory  action  in  addition  to  the 
items  listed  is  not  precluded. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Redenius,  Managing  Director, 
(202)  653-6842. 

Merit  Systems  Protection  Board. 
DATED:  February  14, 1985. 

Herbert  E.  Ellin  gw  ood, 

Chairman. 


Current  and  Projected  Rulemakings 


MERIT  SYSTEMS  PROTECTION  BOARD  (MSPB) 


• HEARING  PROCEDURES  FOR 
APPELLATE  CASES 

Legal  Authority:  5 use  1205(g);  5 USC 
7701 

CFR  Citation:  5 CFR  1201.1  to  1201.222 

Abstract  The  proposed  changes  in 
these  regulations  are  the  result  of  a 
comprehensive  review  of  the  Board’s 
experience  with  processing  and 
adjudicating  cases  since  January  1979. 
The  proposed  changes  are  intended  to 
clarify  existing  rules  and  to  improve  the 
operating  efficiency  and  effectiveness 
of  the  Board  and  the  parties  who 


practice  before  the  Board. 

Timetable: 

Action 

Date 

FR  Cits 

ANPRM 

04/00/85 

ANPRM 
Comment 
Period  Begin 

04/00/85 

ANPRM 
Comment 
Period  End 

05/00/85 

Final  Action 

07/00/85 

Final  Action 
Effective 

07/00/85 

Small  Entity:  No 

Public  Compliance  Cost  Initial  Cost  $0; 
Yearly  Recurring  Cost  $0 

Affected  Sectors:  None 

Government  Levels  Affected:  Federal 


Agency  Contact:  Paul  D.  Mahoney, 

Assistant  Managing  Director  for 
Management,  Merit  Systems  Protection 
Board,  1120  Vermont  Avenue,  NW, 
Washington,  DC  20419,  202  653-8900 

RIN:  3124-AA00 


ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS 
CONDUCTED  BY  THE  MERIT 
SYSTEMS  PROTECTION  BOARD 

Legal  Authority:  29  USC  791 

CFR  Citation:  5 CFR  1207.1  to  1207.99, 
(New) 

Abstract  To  effectuate  Section  119  of 
the  Rehabilitation,  Comprehensive 
Services,  and  Developmental 
Disabilities  Amendments  of  1978, 
amending  Section  504  of  P.L.  95-602. 

Timetable: 

Action  Date  FR  Cite 

NPRM  06/00/85 

NPRM  Comment  06/00/85 
Period  Begin 

NPRM  Comment  08/00/85 
Period  End 

Small  Entity:  No 

Public  Compliance  Cost  initial  Cost  $0; 
Yearly  Recurring  Cost  $0 

Affected  Sectors;  None 

Government  Levels  Affected:  Federal 


Agency  Contact:  John  H.  Taylor, 

Director,  'Office  of  Equal  Employment, 
Merit  Systems  Protection  Board,  1120 
Vermont  Avenue,  NW,  Washington,  DC 
20419,  202  653-6180 

RIN:  3124-AA01 


• PRACTICES  AND  PROCEDURES 
Legal  Authority:  5 USC  1205(g) 

CFR  Citation:  5 CFR  1201.1 14 

Abstract:  To  provide  more 
comprehensive  rules  to  expedite  the 
processing  of  petitions  for  Board  review 
of  initial  decisions. 

Timetable: 

Action  Date  FR  Cite 


NPRM 

NPRM  Comment 
Period  Begin 
NPRM  Comment 
Period  End 
Final  Action 
Final  Action 
Effective 


08/10/84  49  FR  32072 
08/10/84  49  FR  32072 

09/09/84 

04/00/85 

04/00/85! 


Small  Entity:  No 

Public  Compliance  Cost  initial  Cost:  $0; 
Yearly  Recurring  Cost  $0 

Affected  Sectors:  None 


Government  Levels  Affected:  Federal 

Agency  Contact:  Robert  E.  Taylor, 

Cleric  of  the  Board,  Merit  Systems 
Protection  Board,  1120  Vermont 
Avenue,  NW,  Washington,  DC  20419, 

202  653-7200 


MERIT  SYSTEMS  PROTECTION  BOARD  (MSPB) 


Completed  Actions 


COMPLETED  REVIEWS 

HEARING  PROCEDURES  FOR 
APPELLATE  CASES 

CFR  Citation:  5 CFR  1201. 11  to  1201.118 


Completed: 

Reason  Date  FR  Cite 

End  Review  10/30/84 

Small  Entity:  No 


Agency  Contact:  Paul  D.  Mahoney  202 
653-6900 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

5 CFR  Part  1201 

Voluntary  Expedited  Appeals 
Procedure 

AQENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Final  rule. 

SUMMARY:  The  Merit  Systems  Protection 
Board  is  adopting  as  final  the  previously 
published  interim  rules  and  extending 
the  coverage  of  the  voluntary  expedited 
appeals  procedure  to  the  Board's 
regional  offices  not  previously  covered: 
New  York,  Philadelphia,  Atlanta,  St. 
Louis  and  Washington,  DC.  This 
expedited  process  is  a simplified 
alternative  dispute  resolution  procedure 
which  will  provide  employees  and 
agencies  with  a faster,  less  costly 
process  than  Subpart  B procedures  to 
resolve  appealed  actions,  while  also 
assuring  an  impartial  third-party  forum 
with  full  concern  for  fairness  and  the 
rights  of  afi  parties. 

EFFECTIVE  DATE:  April  30,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  E.  Trayers,  Legislative  Counsel, 
Office  of  the  Legislative  Counsel,  U.S. 
Merit  Systems  Protection  Board,  1120 
Vermont  Avenue,  NW..  Washington,  DC 
20419.  Telephone:  (202)  653-7175. 
SUPPLEMENTARY  INFORMATION: 

Backgrounds 

Upon  publication  of  this  notice,  the 
interim  rules  of  the  Merit  Systems 
Protection  Board  governing  the 
voluntary  expedited  appeals  procedure 
for  resolving  matters  subject  to  the 
appellate  jurisdiction  of  the  Board  are 
final.  The  interim  rules  were  first 
published  at  48  FR  11399  (March  18, 
1983)  and  amended  at  49  FR  26697  (June 
29,  1984).  On  September  18,  1984  (49  FR 
36495),  the  expiration  date  was 
extended  to  December  17, 1984.  On 
December  17,  1984  (49  FR  48906),  the 
Board  extended  the  expiration  date  to 
April  30,  1985;  proposed  extending  the 
voluntary  expedited  appeals  procedure 
to  cover  the  remaining  five  regional 
offices;  and  invited  interested  parties  to 
comment  on  use  of  the  procedure. 

Voluntary  Expedited  Appeals  Procedure 

The  voluntary  expedited  appeals 
procedure  (VEAP)  is  a simplified 


alternative  dispute  resolution  procedure 
which  will  provide  employees  and 
agencies  with  a faster,  less  costly 
process  than  Subpart  B procedures  to 
resolve  appealed  actions,  while  also 
assuring  an  impartial  third-party  forum 
with  full  concern  for  fairness  and  the 
rights  of  all  parties. 

Comments  were  received  from  four 
Federal  agencies.  Upon  review,  the 
Board  has  determined  to  adopt  the 
interim  rules  as  final.  Technical  changes 
have  been  made  to  the  interim  rules  for 
the  limited  purpose  of  clarification.  The 
significant  comments  received  are 
discussed  below. 

Several  commentators  were 
concerned  that  the  absence  of  a 
transcript  in  the  expedited  procedure 
would  make  later  Board  and  court 
review  difficult.  Because  the  cases 
suitable  for  this  procedure  are  routine 
and  non-precedential,  there  is  less  of  a 
need  for  a transcript  for  review 
purposes. 

In  order  to  invoke  the  expedited 
process  initially,  the  parties,  as  well  as  a 
regional  director  or  designee  of  the 
Board,  must  agree  that  the  case  is  in  fact 
appropriate  for  resolution  under  this 
process.  And,  the  Board  may  convert  the 
case  to  the  formal  appeals  process  in  the 
event  circumstances  warrant,  such  as 
when  it  appears  that  discovery  is 
required  or  novel  issues  are  raised  in  the 
course  of  a proceeding.  Requiring  an 
official  verbatim  record  of  the 
proceeding  would  hamper  the  Board's 
ability  to  offer  the  parties  an  expedited, 
less  costly  procedure  in  the  more  routine 
cases. 

In  addition,  proper  use  of  the  Joint 
Appeals  Record  (JAR)  will  provide  the 
parties  the  opportunity  to  set  forth  the 
essential  facts  necessary  to  support  the 
evidentiary  basis  of  their  respective 
positions.  Presiding  officials  are 
required,  under  VEAP  as  well  as  the 
formal  procedure,  to  issue  initial 
decisions  that  identify  all  material 
issues  of  fact,  summarize  the  evidence 
on  each  issue  sufficiently  to  disclose  the 
evidentiary  basis  for  the  findings  of  fact, 
set  forth  those  findings  clearly  and 
explain  how  any  issues  of  credibility 
were  resolved.  Spilhaler  v.  OPM,  2 
MSPB  2 (1980). 

Several  commentators  urged  that  the 
Board  retain  the  voluntary  nature  of 
VEAP.  No  change  in  this  regard  was 
proposed  and  the  final  rules  reflect  that 
the  appellant  must  elect  and  the  agency 
must  consent  before  a case  may  be 
processed  under  the  expedited 
procedure. 

One  agency  commented  that  difficulty 
has  been  encountered  in  assembling  the 
Joint  Appeals  Record  (JAR)  jointly  and 
effectively  to  narrow  the  disputed  issues 
in  the  case.  Through  familiarity  with  the 


JAR,  the  parties  will  become  more  adept 
at  narrowing  issues.  The  parties  need 
not  agree  on  the  issues  in  the  case  but 
are  simply  expected  to  recognize  their 
differences  and  state  them  clearly  prior 
to  the  hearing.  If  logistical  problems 
arise  or  if  the  parties  are  unable,  after 
significant  good  faith  efforts,  to  submit  a 
single  pleading,  the  JAR  may  be 
submitted  individually  by  the  parties. 

One  commentator  suggested  that 
settlement  procedures  be  expressly 
delineated.  It  is  the  Board's  intent  to 
keep  the  settlement  process  informal; 
standard  procedures  are  not  deemed 
necessary.  The  settlement  process  is 
strictly  voluntary.  The  Board's  presiding 
officials  are  available  to  assist  the 
parties  in  settlement  but  discussions 
may  be  terminated  at  a party's  request. 
Again,  increased  use  of  the'expedited 
process  will  lead  to  familiarity  with  the 
settlement  process. 

Another  commentator  suggested  that 
in  order  to  avoid  disruption,  an  appeal 
should  not  be  subject  to  conversion  to 
the  formal  appeals  process  absent 
mutual  agreement  of  the  parties.  The 
Board  is  ultimately  responsible  for 
ensuring  that  the  due  process  rights  of 
the  parties  are  satisfied.  Therefore,  the 
Board  reserves,  the  authority  to 
determine  whether  a case  should  be 
removed  from  the  expedited  process.  If 
circumstances  arise  which  indicate  a 
case  is  no  longer  routine,  requires 
discovery,  presents  novel  and  complex 
factual  or  legal  issues,  or  otherwise 
requires  additional  time  for 
adjudication,  the  case  will  be  converted 
to  the  formal  appeals  process.  No 
disruption  to  the  parties  should  result 
from  the  conversion.  The  parties  will 
simply  be  given  additional  time  to 
present  their  case. 

One  comment  dealt  with  delineating 
the  type  of  case  suitable  for  VEAP.  The 
Board  reiterates  that  only  routine,  non- 
precedential  cases  that  do  not  require 
discovery  are  appropriate  for  resolution 
in  the  expedited  process.  It  was  also 
suggested  that  certain  types  of  cases, 
such  as  mixed  cases,  performance-based 
actions,  cases  with  intervenors  or 
involving  criminal  conduct,  be  expressly 
excluded  from  this  process.  There  is  no 
apparent  reason  to  exclude  these  cases 
if  they  are  routine,  nonprecedential  and 
do  not  require  discovery.  If  the  parties 
and  a regional  director  or  designee 
agree  that  the  case  is  routine  and  non- 
precedential.  the  case  is  suitable  for 
resolution  under  VEAP.  If  the  case 
becomes  complicated,  it  may  be 
converted  to  the  formal  appeals  process. 

One  commentator  suggested  that  the 
15-day  time  limit  from  the  date  of  the 
Boaid  s acknowledgment  order  for  the 
agency  to  consent  to  use  the  expedited 
process  is  too  short;  it  was  suggested 
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that  the  rule  be  changed  to  allow  for  15 
days  from  receipt  of  the 
acknowledgment  order.  When  an 
acknowledgment  order  is  issued,  the 
regional  director  or  designee  will  often 
contact  the  agency  by  telephone.  In 
addition,  the  15-day  time  limit  is 
extendable  on  request.  It  should  be 
noted,  however,  that  one  of  the 
advantages  of  the  expedited  process  is 
that  the  parties  can  expect  an  expedient 
adjudication  In  order  to  reap  that 
benefit,  the  parties  must  cooperate  to 
that  end. 

l ist  of  Subjects  in  5 CFR  part  1201 

Government  employees. 

Accordingly,  the  interim  regulations 
published  on  March  18,  1983  (48  FR 
1 1399)  and  |une  29,  1984  (49  FR  26697),  at 
5 CFR  1201.21,  1201.24  and  1201.25,  and 
Subpart  G,  are  made  final  rules.  The 
regulations  are  further  amended  as  set 
forth  below. 

PART  1201— PRACTICES 

1 The  authority  for  Part  1201 
continues  to  read  as  follows: 

Authority:  5 U.S.C.  1101  et  seq..  unless 
otherwise  noted 

Subpart  B— Hearing  Procedures  for 
Appellate  Cases 

2.  Section  1201.21  and  the 
undesignated  center  heading  text 
prec  eding  it  arc;  revised  to  read  as 
follows: 

Petitions  for  Review  of  Agency  Action, 
Pleadings 

§ 1201.21  Notice  of  appeal  rights. 

When  an  agency  issues  a decision 
notice  to  an  employee  on  a matter 
appealable  to  the  Board  the  agency  shall 
provide: 

(a)  Notice  of  the  time  limits  for 
appealing  to  the  Board  and  the  address 
of  the  appropriate  Board  office  for  filing 
the  appeal; 

(b)  A copy  of  the  Board's  regulations; 

(c)  A copy  of  the  appeal  from  set  forth 
in  Appendix  I or  I-A  of  this  part. 

(d)  Notice  of  any  applicable  rights  to  a 
grievance  procedure. 

(e)  Notice  of  the  opportunity  to 
request  the  voluntary  expedited  appeals 
piocedure  set  forth  at  § 1201.200  through 
§ 1201.222,  including  a description  of  the 
procedure,  as  set  forth  in  the 
Attachment  to  the  appeal  form  in 
Appendix  I-A. 

3.  Section  1201.24  is  revised  to  read  as 
follows: 

§ 1201.24  Content  of  petition  for  appeal, 
right  to  hearing. 

(a)  Contents.  Petitions  for  appeal  must 
be  filed  by  the  employee,  his/her 


designated  representative  or  a party 
properly  substituted  under  § 1201.35. 
Petitions  may  use  any  format,  including 
letter  form,  but  must  contain  the 
following: 

(1)  The  name  of  the  appellant  and  the 
acting  agency; 

(2)  The  action  taken  by  the  agency 
and  its  effective  date; 

(3)  A request  for  hearing  if  desired; 

(4)  A statement  of  the  reasons  why 
the  appellant  believes  the  agency  action 
to  be  wrong; 

(5)  A statement  of  the  action  the 
appellant  would  like  the  presiding 
official  to  order; 

(6)  The  name  of  the  appellant's 
representative,  if  any; 

(7)  Attachment  of  any  relevant 
documents  including  the  decision  notice: 

(8)  A statement  as  to  whether  the 
appellant  or  anyone  acting  on  his/her 
behalf  has  filed  a grievance  or  complaint 
with  any  agency  regarding  this  matter; 

(9)  Signature  by  the  appellant  and 
representative,  if  any.  Failure  to  raise  a 
claim  or  defense  in  the  petition  shall  not 
bar  its  submission  later  unless  to  do  so 
would  prejudice  the  rights  of  the  other 
parties  and  unduly  delay  the 
proceedings; 

(10)  A request,  if  an  appellant  desires, 
to  have  matter  processed  under  the 
voluntary  expedited  appeals  procedure 
set  forth  at  §§  12.1.200  through  1201.222. 

(b)  Use  of  the  form.  Completion  of  the 
form  in  Appendix  I or  I-A  of  this  part 
shall  constitute  compliance  with 
paragraph  (a)  of  this  section  and 

§ 1201.31  if  a representative  is 
designated  in  the  form. 

(c)  Right  to  hearing.  Under  5 U.S.C. 

§ 7710,  an  appellant  has  a right  to  a 
hearing.  Alternatively,  the  appellant 
may  choose  to  have  the  determination 
based  on  the  record.  If  the  parties 
choose  to  utilize  the  voluntary  expedited 
appeals  procedure,  the  procedures  for  a 
hearing  shall  be  in  accordance  with 

$ 1201.205. 

4.  Section  1201.25  is  revised  to  rad  as 
follows: 

§ 1201.25  Content  ot  agency  response, 
request  for  hearing. 

(a)  Content.  Agency  responsse  to 
petitions  for  appeal  shall  contain  the 
following: 

(1)  The  name  of  the  appellant  and  the 
acting  agency; 

(2)  A statement  of  the  agency  action 
taken  against  the  appellant  and  the 
reasons  therefor 

(3)  A specific  response  to  each 
allegation  of  the  appellant's  petition 
admitting,  denying  or  explaining  each  in 
whole  or  in  part; 

(4)  All  documents  contained  in  the 
agency  record  of  the  proceeding; 


(5)  Request  for  hearing  and  the 
reasons  therefor; 

(6)  A declination  by  the  agency,  if  the 
voluntary  expedited  appeals  procedure 
has  been  requested  by  the  appellant  and 
the  agency  declines  to  U9e  the  process; 
and 

(7)  Designation  of  and  signature  by 
the  authorized  agency  representative. 

(b)  Request  for  hearing.  The  agency 
may  request  a hearing  on  the  appeal 
which  may  be  granted  at  the  discretion 
of  the  presiding  official. 

5.  5 CFR  Part  1201,  Subpart  G is 
revised  to  read  as  follows: 

Subpart  Q— Voluntary  Expedited  Appeals 
Procedure 

General 

Sec. 

1201.200  Scope  and  policy. 

Election  of  and  Filing  for  Voluntary 
Expedited  Appeals  Procedure 

1201.201  Election  of  voluntary  expedited 
appeals  procedure. 

1201.202  Filing  of  request  for  voluntary 
expedited  appeals  procedure:  contents: 
time  limits. 

1201.203  Joint  appeals  record. 

1201.204  Procedures  for  cases  involving 
allegations  of  discrimination. 

Presiding  Official  and  Hearing 

1201.205  Selection  and  authority  of 
presiding  official. 

1201  206  Hearing. 

Sec. 

Parties  and  Witnesses 

1201.207  Witnesses. 

1201.208  Intervenors. 

Evidence 

1201.209  Service  of  documents. 

1201.210  Admissibility. 

1201.211  Production  of  evidence  or 
witnesses  by  request  of  presiding  official. 

1201.212  Stipulations. 

1201.213  Official  notice. 

Sanctions 

1201.214  Sanctions. 

Hearing  Procedure;  Settlement;  Expedited 
Initial  Decision 

1201.215  Burden  of  proof. 

1201.216  Closing  the  record. 

1201.217  Settlement. 

1201.218  Expedited  Initial  Decision. 

Petitions  for  Review 

1201.219  Petitions  for  Review 

1201.220  Standard  of  Review 

1201.221  Final  Decision 

1201.222  Judicial  Review. 

Authority:  5 U.S.C.  7701  (j). 

Subpart  G— Voluntary  Expedited 
Appeals  Procedure 

General 

H 201.200  Scope  and  policy. 

The  rules  in  this  subpart  apply  to  the 
voluntary  expedited  appeals  procedure 
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(VEAP)  of  the  Board.  It  is  the  objective 
of  the  Board  to  establish  a simplified 
alternative  dispute  resolution  procedure 
which  will  provide  employees  and 
agencies  with  a faster,  less  costly 
process  than  Subpart  B procedures  to 
resolve  appealed  actions,  while  also 
assuring  an  impartial  third-party  forum 
with  full  concern  for  fairness  and  the 
rights  of  all  parties. 

Election  of  and  Filing  for  Voluntary 
Expedited  Appeals  Procedure 

§ 1201.201  Election  of  voluntary  expedited 
appeals  procedure. 

(a)  The  appellant  may  request  that 
his/her  case  be  processed  under  the 
voluntary  expedited  appeals  procedure 
at  the  time  of  filing  a petition  for  appeal. 
In  the  event  the  appellant  has  not 
elected  VEAP  at  the  time  of  filing, 
appellant  will  be  allowed  10  days  from 
the  date  of  the  Board's  acknowledgment 
order  to  elect  the  alternate  procedure. 
Such  election  must  be  in  writing.  The 
date  of  filing  shall  be  determined  by  the 
date  of  mailing  indicated  by  the 
postmark  date. 

(b)  If  an  appellant  elects  VEAP  in  the 
petition  for  appeal,  notice  of  that 
election  will  be  served  on  the  agency  in 
the  Board’s  order  of  acknowledgment.  If 
an  appellant  elects  VEAP  during  the  10- 
day  period  following  the 
acknowledgment  order,  the  Board  will 
notify  the  agency  of  that  election. 

Within  15  days  from  the  date  of  the 
Board’s  order,  the  agency  will  file  either 
a consent  to  use  the  voluntary  expedited 
process  and  a designation  of 
representative  form  or  a declination. 
Included  in  the  consent  will  be  a brief 
summary  of  facts  and  legal  issues  raised 
in  the  appeal.  In  the  event  the  agency 
declines  to  use  the  expedited  process,  it 
must  timely  file  its  response  to  the 
petition  for  appeal  in  accordance  with 

§ 1201.25  and  note  its  declination  of  the 
process. 

(c)  The  regional  director  or  designee 
of  the  MSPB  office  having  jurisdiction 
over  the  appeal  retains  final  discretion 
to  process  the  case  under  the  voluntary 
expedited  appeals  procedure  or  the 
formal  MSPB  procedure.  Such  decision 
will  be  made  after  receipt  of  the 
agency’s  consent  and  summary  of  the 
case.  The  regional  director  or  designee 
also  retains  the  right  to  convert  the  case 
to  adjudication  under  Subpart  B 
procedures  in  the  event  circumstances 
warrant,  such  as  whenever  it  appears 
that  discovery  is  required,  novel 
questions  of  law  are  raised  at  the 
hearing  or  in  briefs,  or  issues  arise  that 
do  not  lend  themselves  to  resolution  in 
an  expedited  process. 

1 1201.202  Filing  of  request  for  the 
voluntary  expedited  appeals  procedure; 
contents;  time  limits. 


(a)  The  filing,  time  limits  and  content 
requirements  of  the  petition  for  appeal 
processed  under  this  subpart  shall 
comply  with  the  provisions  of 

§§  1201.22-1201.26  of  Subpart  B,  unless 
these  regulations  expressly  provide 
otherwise. 

(b)  Within  15  days  from  the  date  of 
the  Board's  order  of  acknowledgment, 
the  agency  will  file  a designation  of 
representative  and  consent  form, 
including  a summary  of  facts  and  legal 
issues  raised  in  the  case  or  decline  to 
use  the  process. 

§ 1201.203  Joint  appeals  record. 

(a)  Within  30  days  from  the  date  of 
the  Board’s  order  of  acknowledgment, 
the  parties  will  file  a Joint  Appeals 
Record  including,  but  not  limited  to: 

(1)  Each  Party’s  statement  of  issues: 

(2)  Each  Party's  statement  of  position 
with  respect  to  those  issues  limited  to 
three  pages; 

(3)  Requests  for  hearing; 

(4)  Witness  lists,  including  a 
statement  of  the  anticipated  testimony 
of  each  witness; 

(5)  Any  objections  to  the  appearance 
of  any  witness  requested  by  the 
opposing  party; 

(6)  The  agency  response  required  bv 
§1201.25;  and 

(7)  Two  dates,  mutually  agreed  upon 
by  the  parties  for  the  hearing,  no  later 
than  15  days  beyond  the  day  the  Joint 
Appeals  Record  is  to  be  received  by  the 
Regional  Office. 

(b)  The  parties  must  submit  all  known 
relevant  material  in  the  Joint  Appeals 
Record.  Evidence  may  not  be  submitted 
at  the  hearing  unless  the  presiding 
official  determines  that  good  cause  is 
shown  for  the  late  submission. 

§ 1201.204  Procedures  for  cases  involving 
allegations  of  discrimination. 

The  provisions  for  the  processing  of 
cases  involving  discrimination  are  not 
abridged  by  the  use  of  the  voluntary 
expedited  appeals  procedure.  Section 
1201.152,  however,  does  not  apply  to  the 
adjudication  of  cases  involving 
allegations  of  discrimination  if  they  are 
processed  under  VEAP. 

Presiding  Official  and  Hearing 

§ 1201.205  Selection  and  authority  of 
presiding  official. 

(a)  The  regional  director  will  appoint 
the  presiding  official  taking  due  account 
of  scheduling  difficulties,  workload 
requirements  or  conflicts  of  interest. 

(b)  The  presiding  official  shall  have 
the  authority  to  rule  on  parties’ 
procedural  requests.  However,  the 
presiding  official  shall  issue  the 
expedited  initial  decision  no  later  than 


60  days  from  the  date  of  the  Board's 
order  of  acknowledgment. 

(c)  The  presiding  official  shall  have 
the  authority  to  take  all  necessary 
action  to  avoid  delay  in  the  disposition 
of  the  proceeding  and  to  conduct  a fair 
and  impartial  hearing  including  the 
authority  to  regulate  the  hearing, 
maintain  decorum  and  exclude  from  the 
hearing  any  disruptive  person. 

(d)  Unless  these  regulations  expressly 
provide  otherwise,  the  presiding  official 
will  follow  the  regulations  under  5 CFR 
Part  1201,  Subpart  B. 

§ 1201.206  Hearing. 

(a)  If  the  appellant  requests  a hearing, 
or  if  the  presiding  official  approves  any 
agency  request  for  a hearing,  the  hearing 
will  be  scheduled  no  later  than  15  days 
following  the  due  date  or  receipt  of  the 
Joint  Appeals  Record,  whichever  is 
earlier. 

(b)  The  hearing  will  be  informal. 
Election  of  VEAP  constitutes  a waiver 
by  the  parties  of  a verbatim  record. 

(c)  The  hearing  will  be  held  at  the 
employment  site. 

Parties  and  Witnesses. 

§ 1201.207  Witnesses 

Every  Federal  agency  will  make  its 
employees  available  to  furnish  sworn 
statements  or  to  appear  as  witnesses  at 
•he  hearing  when  requested  by  the 
presiding  official.  Witnesses  are  on 
official  duty  status  when  providing  such 
statements  or  testimony 

. 1201.206  Intervenor*. 

(a)  The  Director  of  the  Office  of 
Personnel  Management  may  intervene 
as  a matter  of  right  pursuant  to  5 U SC 
7701(d)(1)  Such  intervention  shall  be 
.nade  at  the  earliest  practicable  time. 

(b)  The  Special  Counsel  may 
intervene  as  a matter  of  right  pursuant 
to  5 U.S.C.  1206(i).  Such  intervention 
shall  be  made  at  the  earliest  practicable 
'ime. 

Evidence 

§ 1201.209  Service  o 1 document*. 

Any  documents  submitted  to  the 
presiding  official  shall  be  serv  ed  upon 
all  parties  to  the  proceeding. 

§ 1201.210  Admissibility. 

Formal  rules  as  to  admissibility  of 
evidence  will  not  be  applied  although 
they  will  be  used  as  guidance  for  the 
conduct  of  the  proceeding.  Rules  of 
procedure  shall  be  liberally  construed  to 
acilitate  full  and  frank  disclosure  by 
noth  parties.  Parties  have  the  duty  of 
including  all  known  relevant  materials 
m their  submissions. 

§ 1201.211  Production  of  evidence  or 
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witnesses  by  request  of  presiding  official. 

The  presiding  official  may  request  the 
production  of  information  or  witnesses  if 
he  or  she  has  a reasonable  basis  to 
believe  that  it  will  be  germane  to  the 
case. 

§ 1201.212  Stipulations. 

The  parties  may  stipulate  to  any 
matter  of  fact. 

§ 1201.213  Official  notice. 

The  presiding  official,  on  his  or  her 
own  motion  or  on  motion  of  a party, 
may  take  official  notice  of  matters  of 
common  knowledge  or  matters  that  can 
be  verified.  Official  notice  taken  of  any 
fact  satisfies  a party’s  burden  of 
providing  the  fact  noticed. 

Sanctions 

§ 1201.214  Sanctions. 

The  presiding  official  may  impose 
sanctions  upon  the  parties  as  necessary 
to  serve  the  ends  of  justice,  including 
but  not  limited  to  the  instances  set  forth 
in  paragraphs  (a),  (b).  and  (c)  of  this 
section. 

(a)  Failure  to  comply  with  a request.  If 
a party  fails  to  comply  with  a presiding 
official's  request  for  information  or 
witnesses  within  the  party's  control 
which  the  presiding  official  believes  to 
be  necessary  to  resolve  the  issues,  or  a 
party  fails  to  cooperate  or  act  in  good 

4 faith,  the  presiding  official  may: 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought; 

(2)  Prohibit  the  party  failing  to  comply 
with  such  request  from  introducing 
evidence  concerning  or  otherwise 
relying  upon  testimony  relating  to  the 
information  sought; 

(3)  Permit  the  requesting  party  to 
introduce  secondary  evidence 
concerning  the  information  sought;  or 

(4)  Strike  any  part  of  the  submissions 
of  the  party  failing  to  comply  with  such 
request  dealing  with  the  subject  matter 
of  the  request. 

(b)  Failure  to  prosecute  or  defend.  If  a 
party  fails  to  prosecute  or  defend  an 
appeal,  the  presiding  official  may 
dismiss  the  action  with  prejudice  or  rule 
for  the  appellant. 

(c)  Failure  to  make  timely  filing.  The 
presiding  office]  may  refuse  to  consider 
any  information  which  is  not  filed  in  a 
timely  fashion  in  compliance  with  this 
subpart  or  with  his  or  her  request. 

Hearing  Procedure;  Settlement; 
Expedited  Initial  Decision 

§1201.215  Burden  of  proof. 

Section  1201.56  of  Subpart  B applies. 

§ 1201.216  Closing  the  record. 

(a)  When  a hearing  is  convened,  the 
record  will  close  at  the  conclusion  of  the 


hearing  unless  otherwise  specified  by 
the  presiding  official. 

(b)  When  a hearing  is  not  convened, 
the  record  will  close  on  the  date  set  by 
the  presiding  official  as  the  final  date  for 
the  receipt  of  submissions  of  the  parties. 

(c)  In  any  event,  the  record  will  be 
closed  no  later  than  15  days  from  the 
due  date  of  the  Joint  Appeals  Record. 

(d)  Once  the  record  is  closed,  no 
additional  evidence  or  argument  will  be 
accepted  unless,  in  the  presiding 
official's  discretion,  he  or  she 
determines  that  the  party  seeking  such 
admission  has  shown  that  new  and 
material  evidence  has  become  available 
which  was  not  readily  available  prior  to 
the  closing  of  the  record. 

§1201.217  Settlement. 

(a)  Settlement  discussion.  Informal 
settlement  of  the  dispute  will  be  raised 
by  the  presiding  official  with  the  parties 
prior  to  the  hearing  or,  if  no  hearing  is 
requested,  within  15  days  after  the  filing 
of  the  Joint  Appeals  Record.  Prohibitions 
against  ex  parte  communications  during 
settlement  discussions  will  be  waived 
by  the  parties.  If  either  party  does  not 
wish  to  discuss  settlement  or  the  matter 
cannot  be  settled  informally,  the 
presiding  official  will  proceed  with  the 
adjudication  of  the  case.  At  any  time 
until  the  issuance  of  an  expedited  initial 
decision  the  parties  may  enter  into  a 
settlement  agreement. 

(b)  Agreement.  If  the  parties  agree  to 
resolve  the  dispute  without  a decision 
on  the  merits  of  the  case,  upon 
notification  to  the  presiding  official,  the 
settlement  agreement  will  be  the  final 
and  binding  resolution  of  the  appeal  and 
the  presiding  official  will  dismiss  the 
uppeal  with  prejudice. 

(1)  If  the  agreement  is  offered  into  the 
record  by  the  parties  and  reviewed  by 
the  presiding  official  for  legality  and 
lack  of  fraud,  it  will  be  made  a part  of 
the  record,  and  the  Board  will  retain 
jurisdiction  to  ensure  compliance  with 
the  agreement; 

(2)  If  the  agreement  is  not  entered  into 
the  record,  the  Board  will  not  retain 
jurisdiction  to  ensure  compliance. 

§ 1201.218  Expedited  Initial  decision. 

(a)  If  settlement  is  not  reached,  the 
presiding  official  will  adjudicate  the 
appeal  and  issue  a written  decision 
within  15  days  after  the  record  is  closed 
but  no  later  than  60  days  from  the  date 
of  the  Board’s  order  of  acknowledgment. 
The  decision  will  include  a summary  of 
the  basic  issues,  findings  of  fact  and 
conclusions  of  law,  a holding  affirming 
reversing  or  modifying  the  appealed 
action  and  order  appropriate  relief. 

(b)  Expedited  initial  decisions  are  not 
precedential. 


(c)  This  expedited  initial  decision  will 
become  final  after  35  days  and  is 
binding  upon  the  parties  if  no  petition 
for  review  is  filed  or  the  Board  does  not 
reopen  on  its  own  motion  pursuant  to 
§ 1201.117. 

Petitions  for  Review 

§ 1201.219  Petitions  for  review. 

(a)  Any  party  may  file  a petition  fur 
review  with  the  Board  of  the  expedited 
initial  decision  before  it  becomes  final. 

(b)  Petitions  for  review  must  be  filed 
within  35  days  from  the  date  of  the 
decision.  Supportive  briefs  must 
accompany  the  petitions  for  review  and 
be  limited  to  15  pages.  Opposition  briefs 
must  be  received  by  the  Board  within  15 
days  from  the  date  of  the  Board’s 
forwarding  of  a copy  of  the  petition  for 
review  to  the  opposing  party  and  be 
limited  to  10  pages.  The  record  shall 
close  at  thd  time  the  brief  in  opposition 
is  scheduled  to  be  received  by  the 
Board. 

§ 1201.220  Standard  of  review. 

Section  1201.115  of  Subpart  B shall 
apply. 

§ 1201.221  Final  decision. 

The  Board  will  issue  a final  decision 
no  later  than  35  days  from  the  date  the 
file  is  certified  as  complete  for  review. 

§ 1201.222  Judicial  review. 

Any  employee  or  applicant  for 
employment  adversely  affected  by  a 
final  order  or  decision  of  the  Board  may 
obtain  judicial  review  under  the 
provisions  of  5 U.S.C.  7703. 

6.  Appendix  I-A  to  Part  1201  (Title  5 
C.F.R.,  January  1,  1985  edition)  is 
republished  with  minor  technical 
changes  for  the  convenience  of  the 
reader  as  follows: 

(Continued) 
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APPENDIX  I -A 


UNITED  STATES  MERIT  SYSTEMS  PROTECTION  BOARD 

APPEAL 


AQCMCV  USC  ONLY 


INSTRUCTIONS:  The  purpose  of  lira  form  ■ to  help  you  provide  valuable  information  to  the  U S Merit  Systems  Protection  Board  (“The  Board  ) when  >uu  file  an  appeal  You  are  no* 
required  to  use  lira  form,  and  you  are  not  limited  to  Answering  the  questions  on  the  form  if  you  feel  there  ts  other  information  you  wish  to  provtde  However,  if  you  do 
not  use  the  form,  your  appeal  documents  must  comply  with  the  Board’s  refutations  Your  agency’s  personnel  office  will  provide  you  with  a copy  of  these  regulations 
upon  request  and  the  Board  advises  you  to  review  them 


All  appellants  who  etecl  to  use  this  form  should  complete  Parts  I through  III  Only  those  who  are  appealing  Reduction  m Force  (RIF)  actions  are  reauircd  to 
complete  Part  IV  ALL  APPELLANTS  should  also  siga  and  date  the  form  in  the  space  provided  at  the  end  of  Page  4 indicating  approval  of  ihe  contents  of  the  enure 
form 


In  filling  out  this  form,  wherever  the  space  provided  is  insufficient  you  may  add  additional  pages  If  you  do  so.  please  pul  your  name  and  Social  Security  Number  at  the 
top  of  the  page,  and  indicate  by  number  which  question  you  are  answering 


WHERE  TO  FILE— You  or  your  representative  are  required  to  file  one  original  and  three  copies  of  this  form,  together  with  rts  attachments  with  the  Board  i field 
office  identified  in  the  decision  notice  provided  by  the  Agency  Filing  must  be  made  either  by  personal  delivery  during  normal  husincis  hours  10  ihe  appropriate  Board 
field  office  or  by  mail  addressed  to  that  office  TTie  Board  recommends  but  does  not  require  that  you  use  certified  mail 


PRIVACY  ACT  STATEMENT 


This  torn)  requests  personal  information  which  it  relevant  and  neceseary  to  reach  a 
deciaion  m your  appeal  The  U S Mem  Systems  Protection  Board  coded*  this  information 
in  order  to  process  appeal*  under  it*  itatutory  and  regulatory  authority  Since  your  appeal 
m a voluntary  action  you  are  not  required  to  provide  any  pertona!  information  m 
connection  with  it  However,  failure  to  Supply  the  U S Merit  System*  Protection  Board  with 
a*  the  information  essential  to  reach  a decision  in  your  case  could  result  in  the  refection  of 
your  appeal 


You  should  know  that  the  decisions  ot  the  U S Mam  System*  Protection  Board  on  appeal 
are  final  administrative  docasona  and,  as  such,  are  available  to  the  public  under  me 
provisions  of  the  Freedom  of  Information  Act  Additionally,  rt  is  posstoie  that  information 
contained  m your  appeei  Ne  mey  be  released  as  required  by  Ihe  Freedom  of  Information 
Ad  Some  information  about  yen*  appeal  win  also  be  used  m depersonalized  form  a*  s data 
boss  lor  program  statistic* 


PART  I.  APPELLANT  IDENTIFICATION 


1 NAME  (Last,  first,  middle) 

2 SOCIAL  SECURITY  NUMBER 

3 PRESENT  ADDRESS  (Number  and  street  city,  state,  and  ZIP  code) 

4 HOME  PHONE  (Include  area  code) 

5 OFFICE  PHONE  (Include  arra  code) 

PART  H.  APPEALED  ACTION 

• briefly  describe  agency  action  you  wish  to  appeal  and  attach  any  relevant  documents 


4A.  MXUMTXP Y EW’KHTED  APPEALS  PROCEDURE.  FOR  A FWITER  APPEALABLE  TO  THE  BOARD.  ANY  APPELLANT  HAY  ELECT  TOE  VOLUNTARY 

BffEbnto  APPEALS  faccmrriE  AS  AN  ALTEFWrrvE  To  THE  FORMAL  MSPB  APPEALS  PROCESS.  (A  detailed  explanation  of  the 

Molvaitary  Expedited  Appeals  Procedure  Is  attached  to  this  form.)  PLEASE  CHECK  CNE  OF  THE  BOXES  BELOW. 

Q YES,  I ELECT  TOE  VOLUNTARY  EXPEDITED  APPEALS  PROCEDURE 

Q NO,  I DO  NOT  ELECT  TOE  \OLLNTARY  EXPEDITED  APPEALS  PROCEDURE 


7 NAME  AND  ADORESS  OF  ACTING  AGENCV  (Including  Bureau,  or  other  Division  as  well  as  street  address, 
city,  state  and  ZIP  code) 

8 APPELLANT'S  POSITION  TITLE  AT  TIME  0*  ACTION 

0 GRADE  AT  TIME 
OF  ACTION 

10  SALARY  AT  TIME  OF  ACTION 
t PER 

11  ARE  YOU  A VETERAN  OR  ENTITLED 
TO  THE  EMPLOYMENT  RIGHTS  OF  A 
VETERAN? 

D NO  O YES 

12  TYPE  OF  APPOINTMENT 

□ Temporary  D Applicant 

O Permanent  □ Term 

13  TYPE  Of  SERVICE 

□ Compewrve 

□ Excepted 

14  LENGTH  of  govern- 
ment SERVICE 

15  LENGTH  OF  SERVICE 
WTH  ACTING  AGENCY 

19.  ARE  YOU  RETIRED? 

O NO  □ YES 

16A  IF  YES.  DATE  OF  RETIREMENT  (Month  day.  year) 

17  WERE  YOU  SERVING  A PROBATIONARY  OR  TRIAL 
PERIOD  AT  TIME  ACTION  WAS  TAKEN  BY  THE 
AGENCY? 

□ NO  D YES 

•1  DATE  WRITTEN  PROPOSED  ACTION  NOTICE 
RECEIVED  (Month,  day.  year)  (Attach  copy) 

19  DATE  FINAL  DECISION  NOTICE  RECEIVED  (Month 
day.  year) 

20.  EFFECTIVE  DATE  OF  ACTION  (Month,  day.  year ' 

502*0-101 


NSN  7540-01-090-1230 


MERIT  SYSTEMS  PROTECTION  BOARD 
5 CFR  1201 


31 


ft.  WHY  00  YOU  THINK  THE  AGENCY  WAS  WRONG  IN  TAKING  THIS  ACTION7  (Explain  briefly) 


22  WHAT  ACTION  WOULD  YOU  LIKE  THE  BOARD  TO  TAKE  ON  THIS  CASE? 


23  HAVE  YOU.  OR  ANYONE  ON  YOUR  BEHALF  FILED  A FORMAL  GRIEVANCE  OR  COMPLAINT.  INCLUDING  AN  UNFAIR  LABOR  PRACTICE  CHARGE.  WITH  YOUR  AGENCY 
OR  ANY  OTHER  AGENCY  CONCERNING  THIS  MATTER’’ 

□ NO  □ YES  ( Attach  copy) 


23A  IF  YES  DATE  FILED  (Month,  day.  year) 

23B  PLACE  FILED  (Agency  and  location) 

23C.  HAS  DECISION  BEEN  ISSUED? 

□ NO  □ YES 

230  IF  YES.  DATE  ISSUED  (Month,  day.  year) 

23E  NAME  OF  ISSUING  OFFICIAL 

23F  TITLE  OF  ISSUING  OFFICIAL 

24  IF  YOU  BELIEVE  YOU  WERE  DISCRIMINATED  AGAINST  BY  THE  AGENCY  BECAUSE  OF  EITHER  YOUR  RACE.  COLOR.  RELIGION,  SEX.  NATIONAL  ORIGIN.  MARITAL 
STATUS.  POLITICAL  AFFILIATION.  HANDICAPPING  CONDITION,  OR  AGE.  INOlCATE  SO  AND  EXPLAIN  WHY  YOU  BEUEVE  IT  TO  BE  TRUE  YOU  MUSI  INDICATE.  BY 
EXAMPLES.  HOW  YOU  WERE  DISCRIMINATED  AGAINST 


25  HAVE  YOU  FILED  A DISCRIMINATION  COMPLAINT  WITH 
YOUR  AGENCY  OR  ANY  OTHER  AGENCY? 


Q NO 


□ YES  (Attach  copy) 


2SA  IF  YES.  DATE  FILED  (Month,  day.  year) 


258  PLACE  FILED  (Agency  and  location) 


2SC  HAS  THERE  BEEN  A DECISION? 
O NO  D YES 


PAOF  1 
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PART  IU.  HEARING 

It  YOU  HAVE  ALIGHT  TO  A HEARING  ON  THIS  APPEAL  IF  YOU  DO  NOT  WANT  A HEARING.  THE  BOARD  WILL  MAKE  ITS  DECISION  ON  THE  BAS'S  OF  Tnfc  DOCUMFN’ 
YOU  ANO  THE  AGENCY  SUBMIT  OO  YOU  WAN T A HEARING? 

□ NO  □ YES 

If  YOU  CHOOSE  TO  HAVE  A HEARING  THE  BOARD  WILL  NOTIFY  YOU  WHEN  ANO  WHERE  IT  IS  TO  BE  HELD 

21  YOU  HAVE  THE  RIGHT  TO  DESIGNATE  SOMEONE  TO  REPRESENT  YOU  ON  THIS  APPEAL  IF  HE  7 SHE  AGREES  TO  OO  SO  THIS  PERSON  DOES  NOT  m»;E  TO  BE  * 
ATTORNEY  THE  AGENCY  HAS  A right  TO  CHALLENGE  YOUR  CHOICE  OF  A REPRESENTATIVE  IF  There  IS  A CONFLICT  of  INTEREST  OR  POSITION  YOU  m* 
Change  YOUR  DESIGNATION  OF  A REPRESENTATIVE  AT  A LATER  OATE.  IF  YOU  SO  DESIRE.  BUT  MUST  NOTIFY  THE  BOARD  PROMPTLY  OF  any  CHANGE 


•1 A ' 1 HEREBY  DESIGNATE  TO  SERVE  AS  MY  REPRESENTATIVE  DURING  The  COURSE  OF  Thi 

— — — 

77B  YOUR  SIGNATURE 

27C  OATE 

27D  representative  s Signature  (if  any/ 

V E DATE 

27F  REPRESENTATIVE  S ADDRESS 

27G  REPRESENTATIVE  S EMPLOYER 

a YOU  MAY  BE  PERMITTED  TO  CALL  WITNESSES  AT  A HEARING  UPON  THE  APPROVAL  OF  THE  PRESIDING  OFFICIAL  IF  YOU  INTEND  tO  DO  SO  PROVIDE  ThE.R  NAME 
ANO  A BRIEF  STATEMENT  OF  THEIR  RELATIONSHIP  TO  THE  CASE  YOU  WILL  BE  PERMITTED  TO  REQUEST  OTHER  WITNESSES  LATER  IF  YOU  DO  NOT  LIST  Th£i 

NOW 


A NAME 

B RELATIONSHIP  to  case 

PART  IV.  REDUCTION-IN-FORCE  (RIP) 


INSTRUCTIONS  FILL  OUT  THIS  PART  ONLY  IF  YOU  ARE  APPEALING  FROM  A REDUCTION  IN  FORCE  (RIFl  YOLR  AGENC  Y S PERSONNEL  OFFICE  C a - 
FURNISH  YOU  MOST  OF  THE  INFORMATION  REQUESTED  BELOW 


a TENURE  OF  SUB-GROUP 

30  SERVICE  COMPUTATION  DATE 

31  HAS  YOUR  AGENCY  OFFERED  YOU  ANOTHER  F S 
TlON  RATHER  THAN  SEPARATING  YOU1 

O NO  O YES 

u TITLE  OF  OFFERED  POSITION 

33  GRADE  OF  POSITION  OFFERED 

34  SALARY  OF  POSITION  OFFERED 
S PER 

H LOCATION  of  OFFERED  POSITION 

30  CUD  YOU  ACCEPT  THIS  POSITION? 
ONO  OYES 

>7.  EXPLAIN  WHY  YOU  BELIEVE  YOU  SHOULD  NOT  HAVE  BEEN  AFFECTED  BY  THE  REDUCTION  IN-FORCE  (Explanation:  could  include  You  were  placed  m the  -eon, 
tenure  subgroup.  an  eeroe  mas  made  in  the  computation  of  your  tern ce  computation  dote,  competitive  aero  mas  too  narrow,  improperly  reached  for  separation  fron 
competitive  level,  an  exception  mas  made  to  the  regular  order  of  selection,  full  30-day  notice  mas  not  given  you  believe  you  can  "bump  " a person  in  a lower  tenure  sub 
group  or  any  other  masons.  Please  provide  as  much  information  as  ooxsible  retard  me  each  reason./ 


(Continue  on  the  next  page 
OPTIONAL  FORM  2*3  mm»  page 
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Attachment  to  Appendix  I-A — 

Voluntary  Expedited  Appeals  Procedure 

Employees  or  applicants  for  employment 
who  are  entitled  to  file  and  appeal  before  the 
Board  may  elect  the  voluntary  expedited 
procedure  as  an  alternative  to  the  formal 
Board  procedures.  The  goal  of  this  expedited 
process  is  the  issuance  of  a nonprecedential 
decision  in  routine  cases  within  60  days  of 
the  election  of  the  voluntary  expedited 
appeals  procedure. 

If  an  employee  or  an  applicant  for 
employment  elects  to  use  this  alternative 
procedure,  the  employing  agency  will  be 
allowed  to  elect  or  decline  the  procedure  as 
well.  In  the  ewnt  the  employing  agency  does 
not  wish  to  use  the  expedited  procedure,  the 
appeal  will  be  processed  in  accordance  with 
the  existing  Board  procedures. 

If  the  agency  also  elects  the  voluntary 
expedited  appeals  procedure,  the  regional 
director  will  review  the  summary  of  the  case 
filed  by  the  agency  and  determine  whether 
the  case  is  appropriate  for  the  expedited 
procedure.  The  standards  used  in  making  this 
determination  will  be  the  routine,  non- 
precedential nature  of  the  appeal  as  well  as 
workload  requirements  and  availability  of 
resources  in  the  regional  office. 

If  the  case  is  processed  under  this 
expedited  process,  the  parties  will  be  notified 
by  an  Order  of  Acknowledgment  of  their 
obligation  to  file  a Joint  Appeals  Record 
containing  statements  of  issues  and  positions 
with  respect  to  those  issues,  requests  for 
hearing,  witness  lists,  the  agency's  file  and 
two  dates  agreed  upon  by  the  parties  of  the 
hearing.  A presiding  official  specially  trained 
in  informal  dispute  resolution  will  contact  the 
parties  during  this  time  to  ensure  that  the 
parties  understand  their  obligations  and  help 
promote  an  environment  conducive  to 
informal  settlement. 

In  the  event  settlement  is  not  achieved,  a 
hearing,  if  requested  will  be  held  at  the 
employment  site  within  15  days  from  the  date 
the  Joint  Appeals  Record  is  due.  The 
presiding  official  will  then  issue  an  expedited 
initial  decision  no  later  than  15  days  from  the 
close  of  the  hearing.  If  no  hearing  is 
requested,  a decision  on  the  record  will  be 
issued  no  later  then  60  days  from  the  date  of 
the  Board's  acknowledgment  order. 

Ar.y  party  may  file  a petition  for  Board 
review  of  the  expedited  initial  decision  35 
days  from  the  date  of  the  decision.  The 
criteria  for  review  are  the  same  under  both 
the  voluntary  expedited  appeals  procedure 
and  the  foimal  appeals  procedure. 

Dated:  April  25.  1965. 

For  the  Board. 

Robert  E.  Taylor, 

Clerk  of  the  Board. 


Tuesday,  April  30,  1985 
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MERIT  SYSTEMS  PROTECTION  BOARD 
TIME  AND  DATE:  10:00  A.M.,  Thursday, 
May  9,  1985. 

PLACE:  Eighth  Floor,  1120  Vermont 
Avenue,  NW„  Washington,  D.C.  20419. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Kelmon  v.  Department  of  Justice.  MSPD 
Docket  No.  SF07528411070. 

2.  Berube  v.  Genera I Services 
Administration.  MSPB  Docket  No. 
DC07528410055. 

3.  Ferguson  v.  Department  of  Commerce. 
MSPB  Docket  No.  AT07528410532. 

4.  Crompton  v.  Department  of  Treasury, 
MSPB  Docket  No.  AT0351 809001 3. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Robert  E.  Taylor,  Clerk  of 
the  Board. (202)  653-7200. 

For  <!;.•  Board. 

D.-.ted.  April  20  1965. 

Robert  E.  Taylor, 

,d  tih  Board. 


Vol.  50,  No.  83 


*U.S.  GOVERNMENT  PRINTING  OFFICE : 1 985-  461  -591+ 1 20001 


35 


UNIVERSITY  OF  FLORIDA 


3 1262  09684  9442 


WmG&r 

WmM  ® mmr 


Robert  E.  Taylor Clerk  of  the  Board 

Michael  H.  Hoxie Director,  Information  Services  Division 

Ada  Kimsey Executive  Editor 


Prepared  By: 

Office  of  the  Clerk  of  the  Board,  Information  Services  Division 

United  States  Merit  Systems  Protection  Board 

Washington,  D.C.  20419 


